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RESERVE POWERS 

Settled Reserve Powers 
 

The Governor General possesses ‘reserve powers’ to act without ministerial advice, exercised to safeguard the 

system of responsible government in ‘atypical moments’. 

 

1. Commissioning a New Prime Minister  

It is a general convention that the GG wil commission the PM. The PM will be the leader of the party or coalition 

that commands the support of the majority of the HOR on matters of confidence and supply 

1. Confidence → PM has the support of the majority of the HOR (but doesn’t require majority support in 

the Senate - Winterton Australian Constitutional Landmarks 

2. Supply → the PM is able to obtain supply of money to fund government spending by enacting 

appropriations legislation. If the PM can’t get supply, it becomes Constitutionally relevant where: 

a. Supply actual runs out → Whitlam: supply was going to run out, but hadn’t run out YET; or 

b. Where money is being spent without parliamentary appropriation (in contravention of s 83, 

Constitution → Whitlam: if Whitlam spent money obtained through bank loans to pay public 

servants)  

i. NOTE: Senate has the power to block supply, but by convention, they cannot block 

supply in order to force a general election → Winterton Australian Constitutional 

Landmarks  

2. Refusing a Request to Dissolve the HOR by a PM who has Lost the Confidence of the HOR, where there is 

another Parliamentarian who does have the Confidence of the House  

Where a general election has occurred, and no single party or coalition has won a majority of seats in the HOR 

and [...] 

1. A government is formed on the basis that minor parties and independents will support it, but the 

Government then loses the support of those minor parties/independents OR 

2. The GG commissions a PM to form a minority government but the government is unable to obtain the 

confidence of the house on the first sitting day 

[...] The GG can refuse the PM’s request to dissolve the house if satisfied there is an alternative viable 

government in the current parliament (ie, other minor party members/independents are willing to support a 

different party/coalition on matters of confidence and supply 

3. Dismissing a PM who has Lost the Confidence of the HOR but Refuses to Resign 

The Governor General can dismiss a PM who has lost the confidence of the HOR but refuses to resign and 

commission a new prime minister to either: 

1. Form a government; or 

2. Advise the PM to dissolve the house and go to a general election 

 

Debated Reserve Powers 

1. Dismissing a Prime Minister in the Absence of Ministerial Advice, who Retains the Confidence of the HOR 



 

 

but is (or is Perceived to be) Acting Illegally  

However, the Republic Advisory Committee has stated that this may be a valid reserve power IF 

1. It is clear that the PM has persisted in breaching fundamental Constitutional principles 

2. The PM has ignored calls from the GG to desist (ie has been accorded procedural fairness) 

a. Lang → dismissal was considered improper by the Republic Advisory Committee for lacking 

procedural fairness 

3. The question of illegality is not justiciable before a court 

2. Dismissing a Prime Minister who Retains the Confidence of the HOR, but is unable to Obtain Supply from 

the Senate and Refuses to Resign or Order an Election 

For this to possibly be a reserve power, supply would probably have to actually run out (ie Whitlam Dismissal) 

AND the GG would have to ensure procedural fairness and advise the PM that they need to be able to obtain 

supply 

3. Refusing a Request by the PM to Prorogue Parliament, where the PM’s Advice to do so Breaches 

Fundamental Constitutional Principles 

However, Anne Twomey has suggested this may be a valid exercise of a reserve power where: 

1. The PM is attempting to govern without the confidence of parliament (breach of responsible 

government principle) 

2. The PM is attempting to govern in a manner contrary to statutory requirements (in breach of rule of 

law) 

3. The PM is preventing the House from exercising their legislative powers with respect to matters of 

Constitutional significance (in breach of representative government) 

a. Example → Boris Johnsons’ attempted prorogue of Parliament to prevent a vote that would 

delay the BREXIT deadline was held to be invalid by the UK Supreme Court. This suggests that 

if a matter concerned issues of confidence with respect to passing legislation that is time 

critical, this may be a valid reserve power if a similar approach was adopted here in Australia.  

 

Cases and Principles 

Lang Dismissal  

- During the depression, the NSW government defaulted on payments of interest to British Creditors.  

- Commonwealth took over the payments but claimed the money back from NSW who refused to pay 

- Cat and mouse game begins, with the NSW government taking action which resulted in a direct conflict 

of instructions to public servants between NSW government and commonwealth.  

- GG sought advice as to whether this was legal, Lang would not give it 

- Governor dismissed Lang on the grounds of illegality. The circular was clearly in conflict with the 

Commonwealth notice, the validity of which had been upheld in the HCA. Lang did not deny his 

conduct was illegal 

- NOTE: today, Governors should be wary of dismissing on grounds of illegality unless courts have 

declared the action illegal and the government has persisted in it.  

  



 

 

Useful Issue Sentences 
 

Reserve Powers 

1. Is [ACTION], a valid exercise of a Reserve Power? 

 

Prerogative Powers 

1. Is [ACTION] a valid prerogative power? 

2. Has the prerogative power ever [LAPSED/TAKEN AWAY BY LEGISLATION] 

3. Is [ACTION] outside the scope of the executive’s prerogative powers? 

 

Nationhood Power 

1. Is [ACTION] outside the scope of the Nationhood power? 

2. Could the [ACTION] be better enacted by the States? 

 

Contracting and Spending 

1. Is the [ACTION] peculiarly adapted to the government of a nation, or are the States better placed to 

administer [ACTION]? 

2. Is the spending on [ACTION] by the Executive valid? 

 

FOI - Parliamentarians  

1. By which mechanism could [PERSON] request the production of [DOCUMENTS] 

2. What is the classification of the [DOCUMENT]? 

3. Is [PERSON] able to compel the production of [DOCUMENTS] 

 

 

PLUS MANY MORE 
 

  



 

 

Useful Sentences for Cases  
 

Freedom of Information (Parliamentarians) 

- State 

- Egan v Chadwick; Egan v Willis 

- Pursuant to the Egan principles, both houses of Parliament possess the authority to 

order the executive to produce documents which relate to ‘matters of government 

business’ that the houses wish to debate, qualified by a requirement of ‘reasonable 

necessity’. 

- In these decisions, judges remained silent on the issue of cabinet documents. This was 

later clarified in a 2018 report, asserting the test for the production of cabinet 

documents is, at a minimum, that articulated by Spiegelman CJ in Egan v Chadwick. That 

being, it must not reveal internal deliberations of the cabinet.  

- AG v Hamilton, cited in Egan v Chadwick  

- ‘The obligation to accept collective responsibility for decision… and acts of government, 

involves, as a necessity the non-disclosure of different dissenting views held by members 

of the government prior to the making of decisions’ 

- Federal 

- Whilst state authorities, production of federal government documents are governed by the Egan 

principles. 

- As Parliament enjoys the same privileges as the House of Commons (s 49 Constitution; codified 

in s 5 Parliamentary Privileges Act (Cth)) and either house can make rules and orders about 

how its powers, privileges and immunities are exercised (s 50 Constitution) the ‘Egan 

Principles’ are also broadly applicable at a Federal Level 

 

 

PLUS MANY MORE 
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