
PART 1 – Exam Notes 

TOPIC OVERVIEW 

Contents 
Basic Answer Skeleton ....................................................................................................................... 2 

Examination in Chief and Bolster Rule ............................................................................................... 4 

Cross-Examination and Finality Rule .................................................................................................. 8 

Hearsay and its Exceptions (Examination in Chief & Cross Examination) .......................................... 13 

Expert and Opinion Evidence ........................................................................................................... 17 

Police Powers & Right to Silence ...................................................................................................... 20 

Confessions and Police Discretions .................................................................................................. 25 

Discretions to exclude evidence....................................................................................................... 27 

Propensity and Similar Fact evidence (Examination in Chief Only) .................................................... 31 

The Shield against Prior Misconduct in Cross Examination ............................................................... 36 

Sex offences, identification, corroboration, warnings and directions ............................................... 39 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Simple Answer Skeleton 
FOLLOW THE STEPS BELOW FOR EVERY PIECE OF EVIDENCE! 

1. Step 1: What is the Evidence? 

a. State: The evidence in question is document, out of court statement, knife that…   

2. Is the Evidence Direct or Circumstantial?  

a. State: The evidence in question is [direct] or [circumstantial]. 

i. Direct = ‘evidence which, if accepted, tends to prove a fact in issue’: Festa v 

The Queen (2001)  

1. Eg eye witness accounts (even if hearsay), medical report on victims 

injuries 

2. Direct evidence must directly link the accused or the victim to the 

crime. 

ii. Circumstantial = ‘is evidence of a basic fact or facts from which the jury is 

asked to infer a further fact or facts. Shepherd v The Queen (1990)  

1. Example: Criminal record, Alleged murder weapon, DNA evidence, 

fingerprints, D testimony that wife’s death was an accident, 

boarding passes in the name of D and V’s best friend for the day 

after the incident, Medical evidence that V had sustained 

unexplained injuries in the past, Witness testimony that D 

constantly berated and belittled V. 

2. State: Multiple pieces of circumstantial evidence can constitute 

‘indispensable links in a chain of reasoning towards an inference of 

guilt’… and so not ‘every fact - every piece of evidence - relied upon 

to prove an element by inference must itself be proved beyond 

reasonable doubt’ - Shepherd v The Queen (1990).  

3. Note: There is no rule in a murder case that there must be a body 

found.. ‘The fact of death, like any other fact, can be proved by 

circumstantial evidence’ provided it has a high enough probative 

value. R v Onufrejczyk (Lord Goddard CJ ) 

b. Note: Both types of evidence can be admissible, however direct evidence has a 

higher probative value.  

3. Step 2: Is the evidence relevant/probative? 

a. State: In this instance the evidence is [directly]/[indirectly] relevant to proving one 

or more of that material facts in issue, namely…. 

i. the physical element of the offence.  

1. Does the evidence show how the person died? 

ii. the mental element of the offence.  

1. Does the evidence show a potential motive, or self-defence? 

iii. The credibility of a witness. 

1. Credibility evidence is relevant but rarely admissible. See Bolster 

rule and character notes below.  

b. State: The threshold for relevance is not high: evidence is relevant ‘if it could 

rationally affect, directly or indirectly, the assessment of the probability of the 

existence of a fact in issue in the proceeding.’ - Goldsmith v Sandilands (2002) 

(Gleeson CJ) 

c. IF RELEVEANT, PROCEED. 

d. IF NOT RELEVANT  



i. State: In this instance the evidence is not relevant as it is of no probative 

value: it does not directly or indirectly assist in proving or disproving a fact in 

issue or a fact relevant to a fact in issue, nor does it affect the credibility of 

any evidence.   

4. Step 3: Is the evidence admissible? 

a. Consider: Rules on Hearsay, Finality, Bolstering, propensity, similar fact, and s 34L 

permission requirements for sexual offences.  

i. Consider Exceptions to the above rules.  

5. Step 4: Are any warnings or directions required? 

a. See notes below 

6. Step 5: Discuss the probative value of the evidence and the weight the jury should give to it. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Examination in Chief and Bolster Rule 
1. Rules of Examination in chief 

a. State: Any party is entitled to call any witness, provided they are ‘competent’ within 

the meaning of s (9)(1). 

i. State: ‘Competent’ means physically and mentally capable of giving sworn 

evidence during proceedings. 

1. If witness is not competent (disabled or young child), the evidence 

can still be provided but will be classed as ‘unsworn evidence’.  

ii. Note: A competent witness will be compellable. This means they must 

attend court and give evidence or face the threat of penalty.  

1. Exception: A competent witness will not be compellable where they 

are testifying against a close relative. DOES NOT INCLUDE 

HUSBAND/WIFE – s21(1)-(2).  

a. They will need to seek an exception if serious harm will 

occur to the relationship. – s16 

b. Note: Evidence must be given in the form of oral testimony in court. 

i. Documents can be used to refresh memory if they were made when the 

event was still fresh in the witness’s mind. (Hetherington v Brooks [1963].   

c. Obligation on Prosecutor to call all material witnesses:  

i. There is an obligation on prosecutors to call all material witnesses who may 

give reliable evidence on the relevant matter. The duty can extend in some 

cases to calling material witnesses who may give evidence “against” the 

prosecution case. However, it does not extend so far as to oblige a 

prosecutor to call a witness the prosecutor fairly deems as unreliable or 

untruthful, or a witness who may fairly be considered to be in the accused’s 

camp.- R v Apostilides (1984) 

1. The Crown Prosecutor alone bears the responsibility of deciding 

whether a person will be called as a witness for the Crown.  

2. The trial judge may, but is not obliged, to question the prosecutor in 

order to discover the reasons which led the prosecutor to decline to 

call a particular person.  

3. Whilst at the close of the Crown case the trial judge may properly 

invite the prosecutor to reconsider such a decision and to have 

regard to the implications as then appear to the judge at that stage 

of the proceedings, he cannot direct the prosecutor to call a 

particular witness.  

4. A decision of the prosecutor not to call a particular person as a 

witness would only constitute a ground for setting aside a conviction 

if, when viewed against the conduct of the trial taken as a whole, it 

is seen to give rise to a miscarriage of justice. 

ii. State: If the defendant exercises their right to remain silent, the prosecution 

may not comment on this – s 18(1)9b). No adverse inference can be drawn, 

BUT if the D does not testify to matters within their personal knowledge, 

stronger inferences can be drawn from the prosecution. (Azzopardi) 

1. Eg. If the D is in possession of stolen jewels and does not explain 

why, negative inference can be drawn.  



iii. Note The unexplained failure by a party to give evidence, to call witnesses or 

to tender documents or other evidence may (not must) lead to an inference 

that the uncalled evidence or missing material would not have assisted that 

party's case. – Jones v Dunkel 

2. Consider: Leading Questions (Prima Facie only allowed in Cross-examination) 
a. State: Leading questions are prima facie inadmissible during Examination in chief. 

They are however, allowed in cross-examination. A judge can direct a jury to give an 

answer to a leading question little or no weight if required. (Douglas v Queen) 

i. Exception: If clarifying qualifications or undisputed facts, leading questions 

are permissible. 

ii. Exception: an expert witness can be asked a leading question for the   

purpose of obtaining the witness’s opinion or a witness’s view  about  a   

proposition falling within the witness’s field of expertise.  

iii. Exception: Leading questions are permitted if the trial judge, in the exercise 

of his discretion, considers that they ought to be allowed in the interests of 

justice.  

1. Eg. to assist disabled people or young children testify.  

iv. Exception: Hostile Witness (below) – s 27 

3. Consider: Hostile Witnesses 

a. State: The only remedy available to a party who calls a witness who turns out to be 

unfavourable   is   to   prove,   if   possible,   the   relevant   facts   through   another 

witness,   or   by   other   means,   and   ask   the   court   to   prefer   that   other   

body   of evidence. 

b. State However, at common law, where the court concludes that the witness is 

hostile, and   not   merely   unfavourable, leave   may   be   granted   to   the   party 

calling the witness to proceed by way of cross-examination. 

c. Test for Hostility: The   test   for   determining   whether a witness should be 

declared a hostile witness is ‘whether the witness is deliberately withholding 

material evidence by reason of an unwillingness to tell the whole truth at the 

instance of the party calling him/her or for the advancement of justice’. (R v 

Hutchinson)(King CJ). 

i. Example: inconsistent statements or withholding the truth intentionally.  

d. State: Per s 27 of the Evidence Act (SA), if the judge is of the option that the witness 

is adverse, the party questioning the witness may  

1. (a) contract the witness by other evidence; or 

2. (b) with permission of the judge, prove that the witness has made, 

at any other time, a statement inconsistent with their current 

testimony. (A Finality Rule exception if in XXN) 

e. Procedure for having witness declared hostile (per Price v Bevan): 

1. Counsel should indicate that she or he has an application to make in 

the absence of the jury. 

2. Before revealing the nature of the application and the basis for it, 

the witness should leave the courtroom. 

3. Counsel then applies for a voir dire hearing to determine whether 

the witness should be declared hostile. 

4. Upon the voir dire examines the witness to establish the existence 

or otherwise of the previous inconsistent statement and the 



circumstances and reasons for the inconsistency. Such an 

examination may be conducted by means of leading questions. In 

determining whether a witness has made an inconsistent statement 

the witness must be asked whether at a particular place and time he 

made some particular statement inconsistent with his evidence. (In 

other words, there must be compliance with requirements of s 28 of 

the Evidence Act 1929). 

4. Bolster Rule (Only applies to examination in chief) 

a. State: A witness cannot be called to bolster the testimony of another witness unless 

an established exception to the bolster rule applies. 

i. Example: John testifies he saw Sam rob the bank. Johns’ friend, who was not 

at the scene himself, is then called by P to testify that, ‘yeah, John told me 

that he saw his neighbour Sam rob the bank, so he must have been there.’ 

1. This is not a hearsay issue because we are not trying to use the out 

of court statement to prove that john saw Sam rob the bank. We are 

trying to use it to prove that John is a credible witness.  This will be 

inadmissible unless an exception below applies. 

b. Exceptions to the Bolster Rule (Only applies to examination in chief and re-

examination after cross) 

1. Allegation of recent invention (Applies in re-examination after cross-

examination) – Nominal Defendant Case (1960) 

a. State: Per Nominal defendant v Clements (1960), a victim 

can rebut an allegation made by the prosecution that the 

allegation against the accused was only recently made-up 

for a ulterior motive.  

b. This exception allows a victim/witness to tender evidence 

showing that they had already made the allegation before 

they would have had an ulterior motive to lie. This evidence 

is presented in the witness’s re-examination after being 

cross-examined by opposing counsel.   

i. For example, a husband cheats on his wife. 

Afterwards she accuses him of assaulting her last 

year. The defence alleges that she was making up 

the story because she was angry at him. She can 

then present a letter, dated before she discovered 

the cheating, explaining to a friend that he hit her. 

Alternatively, the friend can be called to testify to 

say that the wife told her that she was hit before 

finding out about the cheating.   

2. Prior Identification of the accused – Alexander v R (1981) 

a. State:  Per Alexander v R (1981), a police officer can testify 

that the complainant positively identified the accused to the 

officer directly after the event. 

i. This is relevant if the victim is no longer sure, after 

an extended period of time, whether the ID of 

accused person in court is the same as the person 

who committed the crime against them.  

3. Recent complaint in a sex case – s 34M(3) (see lecture 10 Notes) 



a. State: s34M(3) provides that third party witness testimony 

is admissible to bolster the victim’s credibility if the victim 

made the initial complaint of the sexual offence to the 3rd 

party in question. 

i. Example: Sally can testify that Suzie told her she 

was sexually assaulted by her ex-boyfriend. Sally 

was the first person Suzie told.  

ii. State: This is not a hearsay exception as it relates to 

credibility not an issue of fact.  

4. Protected witness in a sex case – s 34 LA. (see lecture 10 notes) 

a. State: Per s 34LA, where the victim of sexual offence is 

under 14 years old, or a person that has a disability that 

affects their capacity to testify, a third-party witness may 

testify about the observations and experiences the victim 

directly told them. 

i. This provision allows for the admission of first-hand 

hearsay to bolster the testimony of vulnerable 

victims. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Cross-Examination and Finality Rule 
1. Overview 

a. State: In South Australia, cross-examination is governed under both the common 

law and ss 22, 23, and 25 of the Evidence Act. Under the common law, evidence is 

generally admissible only if it has the tendency to increase or diminish the 

probability of a fact in issue or a fact relevant to a fact in issue. Unless 

cross‑examination is directed at the witness’s credit, evidence elicited in 

cross‑examination must satisfy the common law of test of relevance otherwise it is 

irrelevant and inadmissible.  

b. Note: Per s 22 and 23 of the Evidence Act 1929, any relevant question may be asked 

to a witness.  

i. This means almost any questions provided it is relevant and appropriate can 

be asked. 

ii. However, cross-examination can be held unfair if a fact could have and 

should have been proved in examination in chief instead of cross-

examination. Queen v Chin  

c. Note: S 25 of the Evidence Act 1929 states that a question is an ‘inappropriate 

question’ if it is misleading or confusing; or is expressed in language that is 

unnecessarily complicated.  

i. You must communicate professionally and clearly for clients with an 

intellectual disability. -Libke v The Queen (2007); R v Lubemba [2015] 

ii. You must also tailor questions for children. - Ward (a Pseudonym) v The 

Queen [2017] 

d. Note: Leading questions can be asked, but can also be disallowed at the discretion of 

the judge. (Mooney v James) 

e. State:  Only issues relating to material facts can be pursued beyond cross-

examination. Collateral facts, such as the credibility of the witness, cannot be 

examined again after cross-examination unless a finality rule exception applies.  

f. Consider the below rules on cross examination and finality exceptions. 

2. Rules on Improper/Vexatious Questions 

a. State: A court has a common law discretion to stop cross-examination that is 

unnecessarily repetitive, prolix, irrelevant or bullying. This is supplemented by 

powers bestowed upon the court by the Evidence Act. Critically, the Act provides 

that: 

i. a  judge may  in  the  exercise  of  his  or  her  discretion disallow  questions  

put  in  cross-examination that appear to be vexatious and not relevant (s 

22);  

ii. that the judge may in the exercise of his or her discretion inform a witness 

that the witness is not obliged to answer a question that is not relevant to 

the proceeding except in so far as it affects his credit by injuring his 

character (s 24(1));  

b. Note: In deciding whether a question should be disallowed under s 24(1) the court 

must have regard to various matters set out in s 23, namely:  

1. Whether the truth that the imputation conveyed [in the question] 

would seriously affect the opinion of the court as to the credibility of 

the witness on the matter to which he testifies; 
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