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Copyright 
State: To determine whether [party name] has infringed the copyright owned by [party name], four 

issues will need to be resolved. The first issue is whether the material [state the material type] is 

protected by the Copyright Act 1968. If it is, the second issue relates to determining the specific 

exclusive rights are that are attached to this category of copyright. The third issue is whether [party 

name] actually owns the copyright to the material in question. Finally, by reference to the exclusive 

rights discussed in issue 2, it must be determined whether [party name] did indeed infringe those 

rights.  

1. Step 1: Is the material protected by a copyright category? 

a. State: For copyright protection to apply, the material must fall within one of the 

categories of protected works or other subject matter under Part III or IV of the 

Copyright Act 1968 (Cth) (‘Copyright Act’). 

b. State: If the material does not fall within any of these recognised categories, no 

copyright protection will apply.  (Creation Records v News Group) 

c. State: As held in Donoghue v Allied Newspapers, copyright only protects the 

expression of an idea, not the idea itself Thus, it is the form of the [party’s name] 

expression that must fall within a recognised work or subject matter category for 

copyright protection to be available.  

d. Category 1: Is it a Literary work? 

i. State: Literary works are protected under s 32 of the Copyright Act.  

ii. Note: Pursuant to the definition provided in s 10(1) of the act, a literary 

work includes: 

1. A table, or compilation expressed in words figures or symbols. 

2. A computer program or compilation of computer programs.  

iii. Note: A single word, short phrase, or headline is not protected as a literary 

work because it is too insubstantial. (Fairfax v Reed International; Exxon v 

Exxon) 

iv. Note: There is no aesthetic or quality threshold. 

e. Category 2: Is it an Artistic work? 

i. State: Artistic works are protected under s 32 of the Copyright Act. Pursuant 

to the exhaustive definition provided in s 10(1) of the Act, an artistic work 

will only be recognised if it is: 

1. (a) a painting, sculpture, drawing, engraving or photograph, whether 

the work is of artistic quality or not; 

a. Note: A digital drawing falls in this category.  

2. (b) a building or a model of a building, whether the building or 

model is of artistic quality or not; or 

3. (c)  a work of artistic craftsmanship whether or not mentioned in 

paragraph (a) or (b); 

a. Note: to fall under part (c) it must have both craftsmanship 

AND aesthetic quality. (Burge v Swarbrick) 

i. A special purpose boat designed by an engineer to 

fit functional requirements will not have an 

aesthetic quality and thus was not an artistic work.  

ii. Items which have been granted copyright protection 

under this category include hand painted tiles and 

stained glass. 



1. Twiggy (toy) is not artistic craftsmanship.  

ii. State: Unless the material is a part (c) artistic craftsmanship, artistic quality 

is irrelevant. 

1. Note: Part (c) works of artistic craftsmanship, buildings, or models of 

buildings maintain copyright protection even if registered or 

industrially applied. (excluded from s 77). Thus no need to register. 

2. Refer to design/copyright overlap 

iii. Case examples: 

1. Single letters on their own can be artistic works. (Roland v Lorenzo) 

2. Layout of words and numbers can be drawings, and thus an artistic 

work. (Elwood v Cotton on)  

f. Category 3: Is it a Musical Work? 

i. State: Musical works are protected under s 32 of the Copyright Act 

ii. State: Musical work includes the sound, melody rhythm and harmony, but 

NOT the lyrics. Lyrics are a literary work. 

iii. Note: You need a licence from APRA to play music if not the author and a 

licence from PBCA if using a sound recording. 

g. Category 4: Is it a dramatic work? 

i. State: Dramatic works are protected under s 32 of the Copyright Act. 

Pursuant to the definition provided in s 10(1) of the Act, a dramatic work 

includes: 

1. A Choreographic show or other dumb show 

2. A scenario or script for a cinematograph film 

ii. Note: Plots and characters can also be protected if they are very similar 

(Zeccola v Universal city Studios) 

1. The situation and characters of Jaws production were substantially 

reproduced in Great White and the similarities went far beyond the 

generic idea of a huge shark terrorising a sea-side town. 

h. Category 5: Cinematograph film Subject Matter 

i. State: Cinematograph film is protected under s 90 of the Copyright Act. 

ii. Note: ‘Cinematograph film’ means the visual images embodied in an article 

or thing so as to be capable of being shown as a moving picture.  

iii. Note: This includes the sound-track associated with such visual images – 

Galaxy v Sega 

1. This means that computer video game is a film – Galaxy v Sega 

i. Category 6: Sound Recordings Subject Matter 

i. State: Sound recordings are protected under s 89 of the act. 

1. Note: This is separate to the musical work and lyrics. It belongs to 

the record company who recorded it.  

j. Category 7: Broadcasts Subject Matter 

i. State: broadcasts are protected under s 91 of the act. 

k. Category 8: Published editions Subject Matter 

i. State: Published editions are protected under s 92 of the act.  

1. Note: This refers to the layout and formatting of the book. 

2. Step 2: Is the work original, or is the subject matter ‘not copied’? 

a. IF THE MATERIAL IS A WORK: 

i. State: For works to obtain copyright protection they must pass the requisite 

originality threshold. This threshold will be passed if the author can 



demonstrate that a degree of intellectual and independent effort was 

required to construct the work. 

1. State: Essentially the work must be the product of a some human 

intellectual endeavour (IceTV v Nine) that required some effort or 

‘sweat of the brow’ (Desktop Marketing) 

ii. State: Furthermore, the work must have identifiable authors to attribute the 

creation to. Without an identifiable author the work cannot be said to be 

original. Compilations cant be copyrighted. (Telstra v Phone Directories; 

Acohs v Ucorp) 

b. IF MATERIAL IS A SUBJECT MATTER: 

i. State:  If the material falls under a Part IV ‘subject matter’ category, it must 

simply ‘not be copied’ to be considered original. 

3. Step 3: Is the work in a ‘material form’? – IGNORE IF SUBJECT MATTER.  

a. State: Per s 22(1), works must be ‘reduced to writing or some other material form’ 

to attract copyright.  

i. State: Mere ideas cannot be copyrighted. (Donoghue v Allied Newspaper) 

ii. Example: A poet who only speaks original poems from memory can’t copy 

right them. 

iii. Note: Per s 10(1), the ‘material form’ definition includes any form whether 

visible or not of storage e.g. includes stored in computer memory. 

4. Step 4: Does it have a Connection to Australia?  

a. State: For copyright material to be protected under Australian law, some connection 

with Australia is required.   

i. Eg: the Author must have been a ‘qualified person’ when the work was 

made or when the work was first published in Australia s 32(4). 

1. Per s 84, a "qualified person" means an Australian citizen or a 

person (other than a body corporate) resident in Australia . 

ii. Connecting factors vary according to the type of subject matter and whether 

the work was published or unpublished.  

iii. Foreign works are protected via the Berne Convention and the principle of 

reciprocity – this also protects Australian copyright overseas.  

b. Conclude: Given that the work/subject matter falls within a recognised category of 

(state the category), (if under Part III) is original, is in a material form, and has a 

connection to Australia, all the requirements for copyright have been met. As such 

copyright protection exists.  

5. Determine which rights are attached to the particular work or subject matter. 

a. State: Due to the exclusive rights held by a copyright owner varying depending on 

the subject matter or particular work, to determine if the rights have been infringed 

we must first determine exactly which rights are attached. 

b. Note: if the original creator is not the copyright owner, they may still have 

performer rights and moral rights. See section on this topic below if relevant. 

c. Is it a Literary, Dramatic and Musical Work? 

i. State: Per s 31(1)(a), owners of the copyright to Literary, Dramatic and 

musical works hold the exclusive rights to do any of the following: 

1. Reproduce the work in a material form (can be in a different form to 

the original) 

2. Publish the work; 

3. Perform the work; 



4. Communicate the work to the public.  

a. Ie “to make available online or electronically transmit”); 

5. Make an adaption of the work  

a. Literary to dramatic form and vice versa  

b. Translation 

c. Arrangement of musical works  

i. Note: once an adaption has been made, the new 

work depending on the circumstance may attract 

copyright in its own rights 

d. Is it an Artistic work?  

i. State: Per s 31(1)(b), owners of the copyright to artistic works hold the 

exclusive rights to: 

1. Reproduce the work in a material form (includes a change in form 

i.e. 2D to 3D) 

2. Publish the work 

3. Communicate the work to the public.  

ii. Note: IF you are going to reproduce the work in a material form (50+ 3D 

versions), you must register a design because copyright will no longer 

protect you. S77 copyright act. 

e. Is it a sound recording?  

i. State: Per s85, owners of the copyright to sound recordings hold the 

exclusive rights to: 

1. Make a copy; 

2. Cause the recording to be heard in public; 

3. Communicate the recording to the public;  

4. Enter into a commercial rental arrangement.  

f. Is it a published edition? 

i. State: Per s 88, owners of the copyright to published editions hold the 

exclusive rights to: 

1. Make a facsimile copy i.e. an exact copy only.  

g. Is it a Film? 

i. State: Per s 86, owners of the copyright to film hold the exclusive rights to: 

1. Make a copy;  

2. Screen it in public;  

3. Communicate it to the public.  

h. Is it a Broadcast? 

i. State: Per s 87, owners of the copyright to broadcast hold the exclusive 

rights to:  

1. make a film of the broadcast or a copy of such a film;   

2. Sound element of a sound of TV broadcast – make a sound 

recording of the broadcast or a copy of such a sound recording; 

3. Re-broadcast and communicate it to the public. 

6. Determine the duration of the copyright rights 

a. Literary, Dramatic, Musical and Artistic works  

i. State: The duration of copyright attached to Literary, Dramatic, Musical and 

Artistic works is governed by ss 33, 34 of the Act. These provisions state that 

copyright lasts for:  

1. The Life of the author + 70 years.  



2. If unpublished at the time of the authors death – 70 years from first 

publication.  

3. Anonymous works – 70 years from first publication. 

4. If many authors – life of the last living author + 70 years.  

ii. Note: even if the works are owned by someone else, you use the life of the 

author.  

b. Sound Recordings (s 93) and Film (s 94) 

i.  i. 70 years after first publication.  

c.  TV and Sound Broadcasts (s 95) 

i.  i. 50 years after first broadcast.  

d. Published Editions of works (s 96) 

i.  i. 25 years after first publication.  

e. Duration of Crown copyright in original works, recordings and films (ss 180, 181) 

i.  i. 50 years from the making/publication.  
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