


Topic 3a) — Measure of Damages in Contract
1. Measure of Damages: The purpose/general object of contract damages is to place the plaintiff in the 

position he or she would been had the contract been performed (per Robinson v Harman). 
a. No Loss: When there is no loss but there is a breach of contract, only nominal damages are awarded 

(Luna Park v Tramways Advertising)
i. No exemplary damages for contract in Australia

b. There are two different types of ‘interest’. 
i. Expectation Interest: ‘Profit’ or benefit which the plaintiff expected to derive from the contract. 

Typical damage award involve compensation for ‘direct’ loss on an expectation basis + 
compensation for consequential loss (provided that it is not too remote)

a) e.g. loss of bargain is a specie of expectation interest
2) Presumption as preferred approach: There is a presumption that the applicable measure of 

damages is the plaintiff’s expectation loss (Clark v Macourt). Generally if there is an 
expectation award, there will not also be a separate reliance award, because the reliance 
interest should be adequately compensated by the making of an expectation award, and 
otherwise the plaintiff would be better off than if the contract had been performed. 

3) Relevant Date: Damages are typically assessed at the date of the breach BUT can be 
departed from where necessary to do so in the interests of justice (Hoffman v Cali [1985] 1 
QdR 253 per McPherson J at [261]-[264])
a) e.g. determined that assessing the damages at the would-be date of the time of 

completion for valuing a property was more appropriate in Hoffman v Cali
4) Calculating costs:

a) Reference to market price: 
i) Measure of damage is the estimated loss directly and natural resulting the ordinary 

course of events (non-acceptance buyer’s breach s 52(2) Sale of Goods Act 1923 
(NSW); non-delivery seller’s breach s 53(2) Sale of Goods Act 1923 (NSW))

ii) Damages are prima facie equal to the difference between the contract price and the 
market price, where available, at the time where the goods ought to have been 
accepted/delivered (non-acceptance buyer’s breach s 52(3) Sale of Goods Act 1923 
(NSW); non-delivery seller’s breach s 53(3) Sale of Goods Act 1923 (NSW))
1. e.g. P has a contract with D for the purchase of 100 shares in Company X for $5 

per share. Shares in company X are trading at $10 per share. P’s expectation 
interest can be. valued at $500. This is the profit P expected to derive from the 
transaction.

b) OTHERWISE Difficulty in assessing damages is no reason not to do so: It can stem 
from facts or the inherent difficult in measuring the value of money 
i) Loss of a chance: Loss of chance is compensable even if there is an element of of 

conjecture involved and probability may be used to assess the quantum of award 
(Chaplin v Hicks).

a. Note: c.f. loss of chance with a warranted promise of ship (McRae)
1. Principal object of the contract was to provide the chance: e.g. Chaplin was 

awarded damages for the loss of chance to win in a beauty contest as Hick’s 
breached the contract by failing to take reasonable steps to bring the next stage 
to Chaplin’s attention
a. e.g. in Howe v Teefy the defendant’s claim for a new trial was denied. The 

plaintiff was denied the chance of winning prize money with the horse even 
though there were third parties which would render the assessment of 
damages as unclear, and hence was awarded damages for loss of chance as 
the principal objective of the agreement was to give him a chance of making 
money by training the horse and racing it



2. Where a term of the contract promises a chance to obtain a benefit; and 
(Sellars v Adelaide)

3. Subject to requirement of remoteness and causation where chance is lost as a 
consequence of defendant’s breach

ii. Reliance Interest: Plaintiff’s expenditure in preparation for/performance of the contract. 
Reliance damages may be available as an exception to the general presumption where an 1) 
assessment of damages based on expectation loss is impossible, or where a profit would not have 
been made (McRae v Commonwealth Disposals Commission).
1) e.g. P has a contract with D under which P will build a retaining wall for D for a specified 

sum. In preparation for performance, P purchases $2000 worth of building materials. 
2) Exception: The plaintiffs have a prima facie right to full reliance damages unless the 

defendants can prove that the expense incurred would not have been recouped even if the 
contract had been performed (McRae v Commonwealth Disposals Commission per Dixon 
and Fullagar JJ at [414]).
a) e.g. the Commission would have had to prove that the ship would have been worthless 

and hence the positive burden is on them
b) e.g. in Commonwealth v Amann Aviation Pty Ltd, Amann had banked on the likelihood 

of getting a renewal due to a stronger bargaining position, having already expended the 
required capital outlay. The lost commercial benefit (prospect of renewal) was 
recoverable under the Hadley v Baxendale tests for damage under the first limb, being 
reasonably in the contemplation of the parties as the probable result of breach. Because 
the prospect of renewal was impossible to quantify, the plaintiff was entitled to recover 
reliance damage and the onus was on the defendant to prove that they nevertheless 
would not have recouped these expenses, which they were unable to.
i) However, the award will be reduced if established that the benefit derived from 

future performance would not have been sufficient to recoup the past expenditure, 
thus consistent with the principle in Robinson v Harman.

c. Other forms of damages (non-contract):
i. Restitution Damages: A gain based damages award is not available in Australia for a breach of 

contract (Hospitality Group Pty Ltd v Australian Rugby Group) as the purpose of damages 
awarded in breach of contract is to compensate for losses, not to strip the defendant of a gain. 
1) e.g. sub-letting a premise 
2) It is only possible for a claim under fiduciary duty to obtain a remedy but this is related to 

equity, not contract
d. Particular Issues:

i. The Impact of Termination: A contract need not be terminated in order for a party to seek 
damages for breach 

a) Note: A right to termination carries through an exercise of express power of termination 
per a clause, or through an exercise of a ‘common law right of termination’ per a breach 
of an essential term, fundamental breach of an intermediate term or by way of 
repudiation

1) Loss of bargain damages (a particular type of expectation interest) are typically sought 
where a contract is terminated. It is only possible for the plaintiff to seek loss of bargain 
damages if the plaintiff can demonstrate at the date of termination that the plaintiff had a 
common law right to terminate (as per Gibbs CJ in Shevill v Builders Licensing Board 
(1982) at [627]-[630]), i.e. fundamental breach innominate term, breach of essential term

i) i.e. if a lease is terminated by a landlord pursuant to an express power of 
termination, and then re-tenanted at a lower rent, it is usual for the landlord to seek 
damages for difference between contract rent and new rent up until such time as the 
original contract was due to expire 

a) Loss of bargain is regarded as being a caused by the exercise of the right, rather than the 
breach of the contract 

b) Note: Even if you chose to terminate by way of express term, you can still recover loss 
of bargain damages so long as you have a common law right to terminate



c) Care: Some clauses have explicit “Anti-Shevill” clauses which are drafted to provide 
that particular term is essential and that any breach will permit the party to terminate and 
seek loss of bargain damages (held effect per Duffy Bros)

ii. Disappointment and Distress/ Injured Feelings: The general rule at common law is that 
compensation for injured feelings, disappointment or distress is not available in an action for a 
breach of contract. 


