
 

TORTS EXAM NOTES (SAMPLE) 

Week 2: Historical Background 

Trespass and action on the case: historical distinction: 

 Direct Indirect 

Intentional Trespass Case 

Unintentional Trespass OR Case (Negligence) Case/Negligence 

- Direct + intentional = trespass (Scott v Shepherd)  

- Direct + Intentional/Negligent = trespass/case (William v Holland, approved in Williams v 

Milotin, and in Venning v Chin)  

- Indirect = case (Hutchins v Maughan)  

- Trespass is actionable per se – plaintiff does not need to prove damages while the nature of 

Case or negligence is such that damage is an essential element of the action.  

- The old action of trespass was confined to instances of direct application of force. An 

indirect application of force would support only an action of trespass on the case (Darling 

Island Stevedoring and Lighterage Co v Long)  

- Onus of proof of fault: 

o Generally, in Trespass, onus is on the defendant to disprove fault. Exception: 

highway accidents, onus on plaintiff 

o In negligence/action on the case  onus on the plaintiff 

 

a) Direct/indirect injury 

- The initial distinction between Trespass and Case was whether the injury was directly or 

indirectly caused by the defendant  

o Reynolds v Clarke (1725) 

o If a man throws a log into the highway, and in that act it hits me  Trespass because 

it is an immediate wrong  

o If the log lies there and you sustain injury by tumbling over it  case because it is 

not immediate 

- A direct injury  the injury was sustained in the course of the defendant’s act, not after the 

force of action was over (Reynolds, Scott v Shepherd).   

o An act that set in motion an unbroken series of continuing consequence, the last of 

which ultimately caused contact with the plaintiff, was still regarded as ‘direct’ (Scott 

v Shepherd) 

o As long as the chain of directness is not broken (Scott v Shepherd –not free agents, 

but compulsive necessity)   

o For example, a mad ox set loose in crowd makes the person who set it loose 

answerable to trespass, battery (example given by Nares J in Scott v Shepherd)  

o To punch a woman carrying a child, causing her to drop the child with the 

consequence of the child hitting head on the ground is to commit a DIRECT act 

against the child for battery (Haystead v Chief Constable of Derbyshire)  



o Scott v Shepherd (1773) (squib thrown in market – direct)  

o Rule: Where injury is immediate (direct), an action for trespass will lie. Where the 

injury is consequential (indirect), it must be an action of the case  

o Facts: Defendant threw a squib (firework) in the marketplace and it landed in a stall. 

The person at that stall threw it from that stall to protect himself and the goods, and 

it landed in another stall. The person at this stall then threw it to protect himself and 

the stall and it finally landed in Scott’s stall, burst and injured his eye.   

o Held: Judgement for the plaintiff:  

 Blackstone (dissenting – his principles were correct, but majority argued it 

was applied incorrectly, see De Grey):  

 Immediate wrong: throwing a log of timber in a highway and it hits a 

man  trespass exists (Reynolds v Clarke)  

 Consequential: throwing a log of timber on the highway and a man 

tumbles over (Reynold v Clarke)  

 It was consequential as two other rational agents dictated the 

direction of the squib. Free agents (Ryal and Willis) changed directions 

etc and could have thrown it somewhere else.  

 De Grey CJ: The true question is whether the injury is the direct and 

immediate act of the defendant. 

 In this case yes, the unlawful act of throwing the squib by Shepherd is 

responsible for the subsequent conduction such that the subsequent 

throws are a continuation of the first force and first act.  

 There was no intervention by free agents (Willis and Ryal as 

Blackstone argued) because they were acting under a compulsive 

necessity for their own safety and self-preservation.  

 The injury was a direct result of the defendant’s action  the ‘chain’ of 

action was not broken by intervention  

- An Indirect injury  the injury suffered was not occasioned by the act of the defendant, but 

was consequential.  

o It is consequential when some obvious and visible cause intervenes so that it is not 

part of the defendant’s act (Hutchins v Maughan)  

- Hutchins v Maughan (1947) (dog eats poisonous bait) 

- Facts: The defendant had laid poisonous baits on unfenced land. The plaintiff and his two 

sheep dogs went alongside the creek with the baits. The dogs picked up the baits and 

shortly after died.  

- Issue: whether the injury suffered in the loss of dogs was immediate or consequential, that 

is, whether it was directly occasioned by the defendant’s act in laying the bait or was merely 

consequential  

- Held: 

o The injury suffered was not occasioned by the act of the defendant, but merely 

consequential.  

o Herring CJ: The act itself did not occasion a prejudice (he had laid the baits before 

plaintiff even went to the creek)  



o An injury is said to be direct when it follows so immediately upon the act of the 

defendant that it may be termed part of that act (log hitting man) 

o An injury is consequential when by some obvious and visible intervening cause, it is 

not part of the defendant’s act, but merely as a consequence of it (log on the 

highway; involuntary impulse in squib in Scott v Shepherd – thus not consequential)  

o The baits were laid by the defendant before the plaintiff took his dogs to the land in 

question. If the plaintiff chose not to come in the land and bring his dogs, he would 

not have suffered injury from the defendant’s act.  

 Thus the doing of the act itself did him no mischief  before he would suffer 

an injury, he had himself to intervene by coming to the land and brining his 

dogs.  

 Thus the injury suffered was not immediately in point of causation and was 

not part of the defendant’s act of laying the bait (thus consequential)  

b) Rule in Williams v Holland    

- The Rule in Williams v Holland shifted the focus from direct/indirect injury in distinguishing 

between Trespass and Case to intent.  

- Thus, where the plaintiff is injured by the defendant’s direct act, the plaintiff may elect to 

bring an action on the case (Rather than trespass) provided that the defendant’s act is 

negligent. However, where the defendant’s act is both direct AND intentional, the only 

cause of action available to the plaintiff is trespass.  

 

- Williams v Holland  

- Facts: Plaintiff was riding a horse cart and defendant was on another horse cart. Due to the 

carelessness of the defendant, the defendant’s cart collided with the plaintiff’s cart, 

resulting in injury. The plaintiff brought an action on the case rather than trespass.  

- The defendant argued that since the injury occasioned was direct, it action should be 

trespass and case was not maintainable  

- Held: Where the plaintiff is injured by the defendant’s direct act, the plaintiff may elect to 

bring an action on the case (rather than a trespass) provided that the defendant’s act is 

negligent 

o On the facts, the defendant was negligent and the act was not wilful (intentional) 

and thus it as held that case is maintainable, notwithstanding the act was immediate. 

- Williams v Milotin (approved W v H rule in Australia)  

- Facts: An infant riding a bicycle on a street sustained injuries when he was hit by a truck 

being driven negligently. Action was brought after 3 years. Per the Limitation of Actions Act 

1936-1948 (SA), actions for trespass must be commenced within 3 years of the incident 

while actions on the case within 6 years. Defendant argued that it was a trespass as the 

truck directly hit the plaintiff.  

- Issue: Trespass or case?  

- Held: Then the contact is direct and not intentional, action can be brought in trespass or 

case. If the injury was caused indirectly, action on the case is the only option.  

Fault in Trespass 



- Fault by the defendant, either intentional or negligent, is an essential ingredient in Trespass 

(Weaver v Ward).  

- So if the defendant had no intention to commit trespass and was not negligent  no fault 

 no Trespass (Stanley v Powell)  

- Weaver v Ward  

o Facts: The plaintiff alleged that the defendant had shot and wounded him during a 

military training exercise 

o Held: There is no liability in trespass where the trespassory act was committed 

without fault by the defendant  

- Stanley v Powell  

o Facts: The defendant was from a shooting party and fired at a bird. One of the 

bullets glanced off a tree and accidentally wounded the Plaintiff who was carrying 

cartridges and game for the shooting party. The jury held that the defendant had not 

been negligent  

o Issue: Could the defendant be held liable in trespass for directly causing harm to the 

plaintiff? 

o Held: Given that the jury found no negligence, Denman J held that the defendant 

could not be liable in trespass: 

 The gun was fired without negligence  

 There was no intention by D to injure or shoot in the plaintiff’s direction  

that is, there was no fault thus  no trespass  

Onus of proof of fault - Trespass 

- Generally in trespass, the onus is on the defendant to prove that the tresspassory act 

occurred without the defendant’s fault (McHale v Watson).  

- In the case of highway incidents however, the onus is on the plaintiff to prove fault on the 

part of the defendant (Venning v Chin)  

- In both cases, the plaintiff must first prove a trespassory act attributable to the defendant as 

on the facts (Platt v Nutt). If the plaintiff proves the fact of the trespass and that it was a 

direct act of the defendant, P can establish a prima facie cause of action.  

- In an action on the case/negligence, the onus is on the plaintiff to prove the defendant’s 

fault.  

- Distinction with English common law: 

o Fowler v Lanning  Diplock J held that the onus of proof of intention or negligence 

in Trespass to the person is on the plaintiff.  

- Trespass: 

o 1) Plaintiff has to prove the defendant has committed a DIRECT trespassory act (Platt 

v Nutt) 

o 2) Highway case or not?  

 2.1) no  the defendant bears the onus of proving he is not at fault (McHale) 

 2.2) Yes  plaintiff bears the onus of proving defendant’s fault (Venning v 

Chin)  



- 1) Onus of proof of the trespassory act is an issue distinct from onus of proof of fault. The 

plaintiff in trespass must prove that the defendant committed the trespassory act of which 

the plaintiff complains (Platt v Nutt)  

o Platt v Nutt 

o Facts: The defendant slammed a glass door during the course of a domestic 

argument with the plaintiff. The plaintiff put out her hand to stop the door, and she 

was injured when her hand smashed through the glass. She would not have been 

ijjured if she had not put her hand out to stop the door.  

o Issue: Had the plaintiff proved enough to establish the tort of battery?  

o Held: the defendant was not liable for trespass by battery, as the plaintiff had failed 

to prove that her injuries were caused by the direct act of the defendant, rather than 

as a consequence of her own wilful act in putting out her hand thus no trespass 

action.  

o Kirby P (dissenting)  

 


