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TOPIC 6: CHARACTER & CREDIBILITY 

THE CREDIBILITY RULE 

• Credibility evidence about a witness is not admissible (s 102) 

• Credibility evidence is evidence that (s 101A): 
a) Is relevant only because it affects the assessment of the credibility of the witness or person; or  
b) Is relevant:  

i. Because it affects the assessment of the credibility of the witness; and 
ii. For some other purpose for which it is inadmissible, or can’t be used, due to Parts 3.2-3.6 

• NOTE: evidence is not irrelevant merely because it relates only to credit (s 55(2)(a))  

EXCEPTIONS TO CREDIBILITY 

Cross-Examination 

• The credibility rule does not apply to evidence adduced in cross-examination of a witness if the evidence 
could substantially affect the assessment of the credibility of the witness (s 103(1); RPS) 

o The evidence must be potentially indispensable to determining the witness’ credibility by having 
such potential to affect the jury’s assessment of the witness’ credit (R v Lodhi; R v Shamouil)  

 This is a higher standard than s 55 (R v Lockeyer) 
o This allows credibility evidence to be adduced in cross-examination of a witness on their own 

credibility and the credibility of another witness (Cth v McLean) 
o NOTE: this does not exclude the tendering of credibility evidence as if in cross-examination of an 

unfavourable witness (R v Klein; DPP (Vic) v Polutele) 

• Without limitation, the Court may have regard to (s 103(2)): 
a) Whether the evidence tends to prove that the witness knowingly or recklessly made a false 

representation when the witness was under an obligation to tell the truth; and  
 Ex (a): evidence of deliberately false and misleading statements embedded in an 

application and decisive to obtain social benefits (eg pension) (R v Lodhi) 
b) The period elapsed since the acts or events to which the evidence relates were done or occurred 

 This is to be assessed on a case-by-case basis (R v Burns) 

The Finality Principle 

• In general, a cross-examining party is bound by the answers given to questions relating solely to credit 
and accordingly cannot then lead contradictory evidence 

• EXCEPTION: The credibility rule does not apply if (s 106(1)):  
a) In cross-examination of the witness: 

i. The substance of the evidence was put to the witness; and  
ii. The witness denied, or did not admit or agree to, the substance of the evidence; and  

b) The court gives leave to adduce the evidence  s 192 

• Leave is not required if the evidence tends to prove the witness (s 106(2)): 
a) is biased or has a motive for being untruthful; or 
b) has been convicted of an offence; or 
c) has made a prior inconsistent statement; or 
d) is, or was, unable to be aware of matters to which their evidence relates; or  
e) has knowingly or recklessly made a false representation while under legal obligation to tell truth 

Re-establishing Credibility 

• The credibility rule does not apply to evidence adduced in re-examination (s 108(1)) 

• Provided the court gives leave to adduce it (Nominal Defendants v Clements), the credibility rule does 
not apply to evidence of a prior consistent statement of a witness if (s 108(3))  s 192: 

a) Evidence of a prior inconsistent statement of the witness has been admitted; or  
 Ex: one year after a sexual assault, victim travelled along with accused when other options 

were available. The victim then inconsistently said in cross-examination that after the 
assault he was trying to distance himself. Leave was granted to tender the victim’s original 
complaint as prior consistent evidence re-establish their credit in re-examination (KNP v R) 



 Ex: a witness said he saw accused stabbing the victim, adding he had previously denied as 
his life was threatened. In cross-examination, the defence adduced a statement of witness 
to police denying witnessing the commission. In re-examination, prosecution was allowed 
to adduce a statement saying he had denied seeing anything due to threats (R v Cassar) 

 NOTE: a PCS may be admitted in examination-in-chief if accused indicates its intention to 
cross-examine victim on a PIS, provided not prejudicial or miscarriage of justice (Corbett) 

b) It is or will be suggested (expressly or by implication) that evidence given by the witness has been 
fabricated or re-constructed (whether deliberately or otherwise) or is the result of a suggestion 

 It is not necessary the statement be made contemporaneously with the event in issue or 
sufficiently early to avoid possibility the statement tends to answer a suggestion (R v BD) 

 Fabrication does not need to be explicitly raised in cross-examination (Graham v R) 
 Ex: admitting a complaint of a sexual assault as evidence was possible even though the 

complaint had been made 6 months after the alleged fact (R v MDB) 
 Ex: where suggested in cross-examination that a witness’ recollection is faulty, this at least 

implicitly questions whether recollection was a reconstruction or fabrication (R v Sood) 
Specialised Knowledge - Experts 

• The credibility rule does not apply to evidence given by a person concerning the credibility of another 

witness if (s 108C(1)): 

a) the person has specialised knowledge based on the person's training, study or experience; and  
b) the evidence is evidence of an opinion of the person that: 

i. is wholly or substantially based on that knowledge; and  
ii. could substantially affect the assessment of the credibility of the witness; and  

c) the court gives leave to adduce the evidence  s 192 

• To avoid doubt, and without limiting subs(1) (s 108C(2)):  
a) a reference in that subsection to specialised knowledge includes a reference to specialised 

knowledge of child development and child behaviour (including specialised knowledge of the 
impact of sexual abuse on children and their behaviour during and following the abuse); and  

b) a reference in that subsection to an opinion of a person includes, if the person has specialised 
knowledge of that kind, a reference to an opinion relating to either or both of the following:  

i. the development and behaviour of children generally;  
ii. the development and behaviour of children who have been victims of sexual offences, or 

offences similar to sexual offence 
Non-Witnesses 
Person who has made a previous representation (credibility of non-witness) 

• Credibility evidence about the person who made the representation is not admissible unless the 
evidence could substantially affect the assessment of the person's credibility if (s 108A(1)): 

a) evidence of a previous representation has been admitted in a proceeding; and  
b) the person who made the representation has not been called, and will not be called, to give 

evidence in the proceeding 

• Without limitation, the court must have regard to (s 108A(2)):  
a) whether evidence tends to prove the person who made representation knowingly or recklessly 

made a false representation when the person was under an obligation to tell the truth; and  
b) the period that elapsed between the doing of the acts or the occurrence of the events to which 

the representation related and the making of the representation 
Previous representations of an accused 

• In a criminal proceeding (s 108B(1)), if the person in s 108A is an accused, credibility evidence is not 

relevant without leave (s 108B(2)), unless (s 108B(3)):  s 192 

a) is biased or has a motive to be untruthful; 

b) is, or was, unable to be aware of or recall matters to which their previous representation relates;  

c) has made a prior inconsistent statement. 

• Leave must not be given unless evidence adduced by the accused (s 108B(4)): 

a) tends to prove that a witness called by the prosecution has a tendency to be untruthful; and  
b) is relevant solely or mainly to the witness's credibility 



• Evidence in sub(4) does not include conduct of (s 108B(5)): 

a) the events in relation to which the accused is being prosecuted; or 
b) the investigation of the offence for which the accused is being prosecuted 

• Another accused must not be given leave, unless the previous representation of the accused that has 

been admitted is adverse to the accused seeking leave (s 108B(6)) 

THE CHARACTER OF COMPLAINANTS IN SEXUAL OFFENCE CASES 

Sexual History (Criminal Procedure Act 2009) 

• In interpreting and applying these provisions, the court must consider the fact that (s 338 CPA): 

a) there is a high incidence of sexual violence within society; and 
b) sexual offences are significantly underreported; and 
c) a significant number of sexual offences are committed against women, children and vulnerable;  
d) offenders are commonly known to their victims; and 
e) sexual offences often occur in circumstances where there is unlikely to be any physical signs 

• Part 8.2 Division 2 applies to all complainants in criminal proceedings that relate (wholly or partly) to a 
charge for a sexual offence, despite anything in any Act or rule of law to the contrary (s 339 CPA) 

• The court must not allow any questions about, or admit any evidence of, the complainant’s general 

reputation with respect to chastity (s 341 CPA) 

 

• Sexual history evidence is evidence that relates or tends to establish the complainant (s 340 CPA): 

a) was accustomed to engaging in sexual activities; or 
b) had freely agreed to engage in other sexual activity with the accused or another person 

• Sexual history evidence is not admissible to support an inference the complainant is the type of person 

more likely to have consented to the sexual activity to which the charge relates (s 343 CPA; cf Starkey) 

o Sexual history evidence is not to be regarded as (s 352 CPA): 
a) having a substantial relevance to the facts in issue by virtue of any inferences it may raise 

as to general disposition; or 
b) being proper matter for cross-examination about credit unless special circumstances exist 

so as to materially impair confidence in the reliability of the complainant’s evidence  

• The complainant must not be cross-examined, nor may evidence be admitted, about their sexual 
activities (whether consensual or non-consensual) without leave (s 342 CPA) 

o The court must not grant leave unless satisfied the evidence has substantial relevance to a fact in 
issue and it is in the interests of justice, having regard to (s 349 CPA): 

a) whether the evidence’s probative value outweighs distress, humiliation & embarrassment 
to the complainant, in view of their age, the number and nature of questions to be asked; 

b) the risk the evidence may arouse discriminatory bias, prejudice, sympathy, hostility in jury 
c) the need to respect the complainant's personal dignity and privacy; and 
d) the accused’s right to fully answer and defend the charge. 

o If it grants leave, the court (s 351(1) CPA) 
a) must give written reasons for granting leave; and 
b) those reasons must be entered in the court records 

o The court’s failure to give reasons does not invalidate any order made by it (s 351(2) CPA) 
o Leave must be filed within seven days before summary/committal proceeding or 14 days before a 

trial is due to commence (s 344 CPA), unless in the interest of justice to do so later (s 345 CPA) 
 The application must be in writing, set out the questions to be asked, the scope of 

questioning and how it is relevant to the facts in issue (s 346 CPA) 
Delay in Prosecution (Jury Directions Act 2015) 

• Part 5 Div 2 applies to a criminal proceeding that relates (wholly or partly) to a sexual offence (s 48 JDA) 

• ‘Delay in making a complaint’ includes where the complainant (s 50 JDA): 
a) has not pursued, or continued to pursue, the complaint in a timely manner; and 
b) has not made a complaint at the first, or a subsequent, reasonable opportunity to complain 

• The trial judge and parties must not say, or suggest in any way, to the jury that (s 51(1) JDA): 
a) the law regards complainants in sexual offence cases as an unreliable class of witness; or 



b) complainants in sexual offence cases are an unreliable class of witness; or 
c) complainants who delay in making a complaint or do not make a complaint are, as a class, less 

credible or require more careful scrutiny than other complainants 

• The trial judge and parties must not say, or suggest in any way, to the jury that because the complainant 
delayed in making a complaint or did not make a complaint (s 51(2) JDA): 

a) it would be dangerous or unsafe to convict the accused; or 
b) the complainant's evidence should be scrutinised with great care 

• Where there is evidence that the complainant delayed in making a complaint or did not make a 
complaint (s 52(1)/(2) JDA), the trial judge must direct the jury that (s 52(4) JDA): 

a) people may react differently to sexual offences and there is no typical, proper or normal response  
b) some people may complain immediately to the first person they see, while others may not 

complain for some time and others may never make a complaint; and 
c) delay in making a complaint in respect of a sexual offence is a common occurrence. 
o The trial judge may repeat such a direction at any time in the trial (s 52(3) JDA) 
o This does not limit the trial judge’s direction to the jury for expert evidence (s 52(5) JDA) 

• The prosecution may request the trial judge direct the jury that there may be good reasons why a person 
may not complain, or may delay in complaining, about a sexual offence (s 53 JDA) 

• The common law for delay in prosecution is abolished (s 54 JDA; cf Kilby, Crofts) 
 
Forensic Disadvantage (Jury Directions Act 2015) 

• Forensic disadvantage is a disadvantage (more than mere existence of delay) to the accused in (s 38 JDA): 
a) challenging, adducing or giving evidence; or 
b) conducting their case 
o due the consequences of any delay between the alleged offence and trial  

• The accused may request the judge direct the jury on the accused’s forensic disadvantage (s 39(1) JDA) 
o The trial judge may only make such a direction if they are satisfied the accused has experienced a 

significant forensic disadvantage (s 39(2) JDA; Robbins v R) 
 ‘Significant’ means ‘important’ or ‘of consequence’ (PT v The Queen) – cf pure speculation 
 The accused bears the onus of identifying the particular consequences which give rise to 

the alleged forensic disadvantage (PT v The Queen; Robbins v R) 
 The disadvantage must be of a forensic nature – ie a disadvantage suffered by the accused 

in challenging, adducing or giving evidence, or in conducting the accused’s case (Robbins) 
o When giving a direction, the trial judge (s 39(3) JDA) 

a) must inform the jury of: 
i. the nature of the disadvantage experienced by the accused; and 

ii. the need to take the disadvantage into account when considering the evidence; & 
b) must not say, or suggest in any way, to the jury that: 

i. it would be dangerous or unsafe to convict the accused; or  
ii. the complainant's evidence should be scrutinised with great care 

o Ex: expert medical opinion which might have been obtained (Greensill) 
o Ex: loss of opportunity to obtain evidence of a contemporaneous medical examination (Pate) 
o Ex: medical or other scientific investigations which might have been undertaken (Jurj) 

• The common law for forensic disadvantage is abolished (cf Longman) 
Improper or Disallowable Questions 

• The court must disallow an improper question or improper questioning put to a witness or inform the 
witness that it need not be answered (s 41(1))  onus is on the court, regardless of any objection 

o NOTE: the manner or order in which they are put may render them misleading/confusing 

• An improper question or improper questioning means question or sequence of questions that (s 41(3)): 
a) Is misleading or confusing; or  
b) Is unduly annoying, harassing, intimidating, offensive, oppressive, humiliating or repetitive; or  
c) Is put to the witness in manner or tone that is belittling, insulting or otherwise inappropriate; or  
d) Has no basis other than a stereotype (eg witness's sex, race, culture, ethnicity, age etc.) 

• EXCEPTION: A question is not improper merely because it (s 41(5)):  



a) challenges the witness’ truthfulness or consistency/accuracy of any statement made by them; or  
b) requires witness to discuss a subject that could be considered distasteful to, or private by, them 

• A party may object to a question put to a witness on the ground that it is an improper question (s 41(6)) 

• The duty imposed on the court applies regardless of any objection raised to particular question (s 41(7)) 

• A failure by the court to disallow a question, or to inform the witness it need not be answered, does not 
affect the admissibility in evidence of any answer given by witness in response to the question (s 41(8)) 

• The questioning party must not cut off answers, argue, or make peripheral comments (Libke)  

• Despite any unrestraint in questioning even if against the rules, if the other party is still able to give their 
account of the events so it was not unfair then the court will not intervene (Libke) 

• The key consideration is whether the questioning party has deflected a jury or court’s attention from the 
key issues through impermissible questioning (Picker) 

CHARACTER 

• Character is inherent in the person and may be distinguished from ‘reputation’, which is the public 

estimation of a person (McHugh J in Melbourne v R) 

• Good character is the absence of bad character, rather than any positive attribute (Attwood v R) 

• Character may be ‘good’ or ‘bad’ and may be proved by: 
o Prior convictions (none - Melbourne v R); 
o Prior instances of good/bad behaviour; 
o The personal opinion of a witness; or 
o General reputation 

• There is no mandatory direction that must be given in relation to the character of an accused (Melbourne 
v R), but the trial judge must give a direction if relevant to guilt, credit, both or neither (DPP v Newman) 

• Part 3.8 applies only in a criminal proceeding (s 109) 

• The accused may adduce evidence to prove (directly or by implication) they are of good character 
generally or in a particular respect, (s 110(1))  hearsay, tendency, credibility & opinion rules not apply 

Rebuttal of good character by Prosecution 

• GENERAL: If the accused adduces good character evidence generally, evidence may be adduced that the 
accused is not a person of good character generally (s 110(2)) 

• SPECIFIC: If the accused adduces good character evidence in a particular respect, evidence may be 
adduced that the accused is not a person of good in that respect (s 110(3)) 

o Rebuttal must be the same level of specificity as the accused led (R v Zurita) 

• An allegation (or acquittal) is not evidence of bad character because it is unproven (Newman)  

• s 110 alters the common law position, whereby character evidence is no longer indivisible so evidence of 

good character may be adduced either generally or in particular respects (Sam Wab; cf Bishop) 

• NOTE: although leave is not required, the evidence may be excluded where its probative value is 

outweighed by its prejudicial effect (ss 135/137)  see above 

Expert on Co-Accused 

• The hearsay rule and tendency rule do not apply to evidence of the character of an accused if (s 111(1)):  
a) the evidence is an opinion about the accused adduced by a co-accused; and  
b) the person has specialised knowledge based on the person's training, study or experience; and  
c) the opinion is wholly or substantially based on that knowledge 

• If such evidence has been admitted, the hearsay rule, the opinion rule and the tendency rule do not 
apply to evidence adduced to prove that that evidence should not be accepted (s 111(2)) 

• Ex: an opinion of an accused about another accused (Lowery v R) 
Leave to cross examine 

• An accused must not be cross-examined about character evidence unless the court gives leave (s 112) 

• The accused cannot claim the privilege against self-incrimination re the offence charged (s 128(10)) 

• The accused is protected from cross-examination as to character/credit in two ways: 

o Leave must be sought to cross-examine as to character  see s 192 (Stanoevski) 

o Cross-examination as to credit is restricted (s 104) 

CROSS-EXAMINATION OF THE ACCUSED AS TO CREDIT 



• s 104 applies to credibility evidence in a criminal proceeding in addition to s 103 (s 104(1)) 

• An accused cannot be cross examined about credibility without leave (s 104(2))  s 192 

• Leave is not required for cross-examination by the prosecutor about whether the accused (s 104(3)): 

a) is biased or has a motive to be untruthful; or  

b) is, or was, unable to be aware of or recall matters to which his evidence relates; or  
c) has made a prior inconsistent statement 

• A prior conviction is not one of the forms of evidence for which leave is not required under s104(3) 

• Leave must not be given unless evidence adduced by accused (s 104(4)): 

a) tends to prove that a witness called by the prosecution has a tendency to be untruthful; and  

b) is relevant solely or mainly to the witness's credibility 

 If D attacks P’s credibility, then P can attack D’s credibility with leave 
 Leave has generally only been granted as an exception (R v El-Ai) 
 Ex: an accused with similar prior convictions had a strong interest in making false 

allegations against a prosecution witness (R v Powell) 
 However, an accused should not be cross-examined as concerns the motive for a 

complainant to make false accusations (Picker v R) 
o Evidence does not include conduct of (s 104(5)): 

a) the events in relation to which the accused is being prosecuted; or 
b) the investigation of the offence for which the accused is being prosecuted 
 D can challenge P witnesses on facts for which D is prosecuted without fearing attack on D 

in cross (eg attack collection of DNA) 

• Leave must not to be given for cross-examination by a co-accused unless (s 104(6)): 
a) the evidence that the accused to be cross-examined has given includes evidence adverse to the 

accused seeking leave to cross-examine; and  

b) that evidence has been admitted 

 D gave evidence that was admitted on facts that are adverse to the co-defendant who 

now seeks leave to cross D 

a) ledge (see eg Cadbury Schweppes v Darrell Lea Chocolate Shops) 
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