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Exam problem question structure  
 
Introduction 
 
[______] can be charged with [_______] under s [__] of the Crimes Act 1900 (NSW) (‘Crimes Act’). 
The prosecution bears the legal burden to prove all elements of the offence of [________] to the 
standard of beyond reasonable doubt (‘BRD’) (Woolmington v Director of Public Prosecutions 
[1935]). [_____] bears the evidential burden to negate any element or discharge defences. [_____] 
must prove these defences to a standard of ‘a reasonable possibility’ or the civil form of ‘on the 
balance of probabilities’. If discharged, the evidential burden shifts to the prosecution to disprove 
those arguments and defences BRD (Woolmington). If convicted of [______], [______]  is liable to a 
maximum penalty of [________] (Crimes Act). 
 
Defendant 1  
 
Voluntariness (before each offence after the introduction)  
 
The prosecution is entitled to presume voluntariness on the basis that the conduct is ‘conscious’ and 
‘willed’ (R v Falconer 1990; Ryan v R (1967)). In the facts [__] conduct is voluntary. There is nothing 
to suggest on the facts that [_____] actions were anything other than conscious and willed (R v 
Falconer). Thus, the prosecution is to be satisfied with this element beyond a reasonable doubt.  
 
OR  
 
The presence of [_____] in the facts might suggest that [____] actions were not conscious or willed 
(Falconer). Thus, the prosecution cannot be satisfied with this element beyond a reasonable doubt.  
 
Capacity  

• Only if relevant to mention 

• Above the age of 14:  
The prosecution is entitled to presume that [_____] had the capacity to commit the offence of 
[______].   

• Option 1: There is nothing in the facts to suggest the [_____] lacked the capacity to commit 
the offence.  

• Option 2: The presence of [______] in the facts might suggest that [_____] lacked the 
capacity to commit this offence.  

[______] is entitled to rebut this presumption but bears the evidential burden to do so. If the 
evidential burden is displaced, the prosecution must then rebut this BRD.  
 

• Between 10-14  
For an individual between the ages of 10 and 14 there is a presumption of doli incapax, or the 
assumption that [_____] does not have the capacity to commit the offence of [______]. This 
presumption may be rebutted by the prosecution by proving that [_____] knew what they did was 
“seriously wrong” and not just “mere naughtiness or childish mischief” (C (A Minor) v DPP [1995]). 
The prosecution must prove this BRD.  
 

• Below 10  
An individual below the age of 10 lacks the capacity or mens rea to commit any offence.  
 
 
Issue 1  



• from facts 
 
Offence 1  

• Identified based on facts  

• Include Crimes Act Section 
 
Actus Reus  
 
Mens Rea  
 
 
Issue … 2/3 
 
Offence … 2/3 
 
AR/ MR  
 
 
Defence 1  

• Based on facts  

• Elements of the defence  
 
Defence … 2/3 
 
 
Conclusion 
 
Based on s[__] of the Crimes Act 1900 (NSW), the prosecution is unable to establish all the necessary 
elements of [_________].   
 
OR  
 
Whilst, [_________] have been established, the element/s of [_________] cannot be satisfied and 
[_________] due to the presence of [_____] as a defence Thus, [______] will be found not guilty of 
the offence of [_________].  
 
OR  
 
If the prosecution has sufficiently met all the elements of [_____] found under s [__] of the Crimes 
Act 1900 (NSW). Thus, [______] will likely be charged of [____] with a maximum imprisonment of 
[__] years.  
 
 
Defendant … 2/3  
Repeat as above  
 
 
 
 
 
 



Property Offences  
 

Larceny – Five years’ imprisonment 
 

Crimes Act 1900 – Part 4 “stealing and other offences”, Division 5 “Larceny”  s 117 “Larceny 

 
Whosoever commits larceny, or any indictable offence by this Act made punishable like larceny, shall, except 
in the cases hereinafter otherwise provided for, be liable to imprisonment for five years. 

 

This section only stipulates the punishment for larceny; as such we turn to common law to find the 
definitions and elements of larceny - Larceny is a common law crime  

Ticking the boxes in an exam in regard to AR and MR 
 
 

Larceny 
Actus Reus Mens Rea 

1. [Voluntary] taking and carrying away  
 
This is the only physical action of the defendant 
in the offence of larceny (He Kaw Teh)  
 
 

1. Intention to permanently deprive at 
the time of taking  

 
There needs to be an intent to deprive the 
possessor “wholly” of the property (Holloway)  
 
It must be proved that the defendant dealt with 
the property in such a way that repudiated the 
property rights of the prior possessor 
(Holloway) 
 
If an individual intends to use the goods that 
are adverse to the owners interests might infer 
an intent to permanently deprive  
 
An intention to use the good as their own and 
then at a later date return them is not sufficient 
to prove an intention to permanently deprive  
 
Crimes Act 1900 (s 118) 
Where a person is on trial for larceny  
 
A jury finding that the person was intending to 
return in is not enough to acquit a person of 
larceny, the action of the defendant might be 
so adverse to the owners interest such that it 
could suggest intention to permanently deprive  
 
 

2. Property 
 
The property must be capable of being stolen 
(chattels)  

2. Without a belief in a claim of right  
 
Mens rea will not be present if a person 
genuinely believes that they are asserting a 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s93w.html#indictable_offence


- Tangible and physical and something of 
value  

- Even the slightest of value is enough 
(Perry, Morris)  

- Things that are only of slight tangibility 
e.g the gas in a pipe can taken and 
carried away (White) 

- Physical money can be a product of 
larceny BUT moving money in a bank 
account cannot (Croton)  

 
At common law:  

- Rights to intangible property – ‘chose in 
action’ cannot be stolen  

- Patent, copyright or trademark theft is 
not covered  

- Land cannot be stolen and the fixtures 
upon it (e.g houses, letter boxes, things 
growing out of it) 

- Abandoned property is not capable of 
being stolen 

- Wild animals in their natural state 
cannot be an object of larceny 

 

lawful claim to the property. The claim does not 
have to be reasonable, but it does have to be 
“bona fide” or in good faith 
 
A lawful claim can arise from a mistake of fact, 
where you mistakenly believe the property is 
yours. It can also arise from a mistake of law, 
where you believe under the rules of civil law 
that the property title has passed to you.  
 
The belief just has to be honest it doesn’t have 
to be reasonable (Langham) 

3. Belonging to another 
 
In the possession of another 
 
The central notion of possession is a 
combination of two elements: 1. Some degree 
of physical control of the property , 2. Intention 
to maintain that physical control  
 
Unlawfully possessed possessions can still be 
stolen (Anic, Stylianou and Suleyman) 
 
Constructive possession is still possession 
(Williams v Philips) 
 
Things that are abandoned are not unowned, 
the owner is considered the last person who in 
possession of it.  
 

3. Fraudulently/dishonesty 

Determined by reference to an objective test  

To ascertain if something is dishonest, you 
ascertain if it is in the mens rea and then apply 
an objective test – the standard of an ordinary 
and decent person (Peters) 

 

4. Without consent  
 
If the owner of person in possession consents 
to the removal, there is not offence of larceny  
 
If the property has been abandoned, then 
generally It can be taken 
 

 



Mutual mistake - Finding that consent was 
made due to a mistake would nullify or void the 
consent 
  
Unilateral mistake - accused realises straight 
away and does nothing about it, knowledge of 
the mistake vitiates any consent 
 

The accused will not be guilty for merely taking 
advantage of a mistake and will only be liable 
where they induced the mistake (Potisk) 

 
 

 AR & MR coinciding  
 
The accused must have the fraudulent intent at the time of taking (Thurbon)  
 
Under the doctrine of ‘continuing trespass’, where an original taking is trespassory though honest, 
a subsequent fraudulent intention will ground a charge of larceny (Riley) 

 
 

Terminology Box  

Mutual mistake is made when neither party at the time of the incident realises that a mistake has 
been made and then later when the accused realises, they have gained from the mistake they form 

a dishonest intention. (Brown et al, Criminal Laws, 4
th ed at 990)  

Unilateral mistake is made when the accused realises immediately that the other party has made a 
mistake and from that point forms the dishonest intention to take advantage of it. (Brown et al, 

Criminal Laws, 4
th ed at 990- 991)  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Key larceny authorities  
 

Ilich v R (1987) 162 CLR 110  
Wilson and Dawson JJ and 123. 

Larceny is committed by a person who, without 
consent of the owner, fraudulently and without 
a claim of right made in good faith, takes and 
carries away anything capable of being stolen 
with intent, at the time of such taking, 
permanently to deprive the owner thereof.  
 
Only certain kinds of mistake will be sufficiently 
fundamental to vitiate consent. The three 
fundamental situations are:  
1. Mistaken identity 
2. Mistake as to the identity of what handed 

over  
3. Mistake as to the quantity of what’s 

handed over  

Perry (1845)  
 
Morris (1840)  

Tangible and physical and something of value  
Even the slightest of value is enough 

Crimes Act 1900 (s 4)  
 

Physical property is called ‘Chose in possession’  
 includes every description of real 
and personal property; money, valuable 
securities, debts, and legacies; and all deeds 
and instruments relating to, or evidencing the 
title or right to any property, or giving a right to 
recover or receive any money or goods; and 
includes not only property originally in 
the possession or under the control of 
any person, but also any property into or for 
which the same may have been converted or 
exchanged, and everything acquired by such 
conversion or exchange, whether immediately 
or otherwise.  

White (1835) Dears 203 
 

Things that are only of slight tangibility e.g the 
gas in a pipe can be taken and carried away 

Croton (1967) 117 CLR 326 
 

Man withdrew $ from joint bank account and 
deposited into own personal bank account 
 
Physical money can be a product of larceny BUT 
moving money in a bank account cannot 
 
Bank had ownership of the money but was not 
the victim, there was only a contractual right to 
withdraw that money when wanted, the bank 
gave the consent to hand the money over to 
the husband   

He Kaw Teh v R - [1985] HCA 43 
 

Asportation: Taking and carrying away 
 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#person
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#property
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#money
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#property
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#money
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s93j.html#goods
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#property
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s7.html#possession
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#person
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ca190082/s4.html#property


For an act to constitute the actus reus of 
larceny, it must occur in the circumstances 
where the property taken in lacerable, the 
property belongs to another and the taking is 
without the consent of the possessor. Taking 
and carrying away is thus the only physical 
action of the offence 

Anic, Stylianou and Suleyman (1993) 61 SASR 
223 
 
 

It is possible to commit larceny against some 
possessions that are unlawfully possessed e.g. 
drugs 
 

 
Crimes Act 1900 (s 94aa) 

Under s 94aa crimes act – prohibited things and 
stolen things can be covered under property 
rights  

The person who has possession of the property 
has a superior right to anyone stealing the 
property BUT has an inferior right to the true 
owner of the property.  

Williams v Phillips (1957) 41 Cr App R 5 
 

Less than actual possession may be sufficient  
e.g constructive possession – of an employer or 
master; Where the possession is held by the 
employee or servant within the terms of their 
employment or servitude is considered to be 
constructively in the possession of the 
employee or master 

Kensington v Daire (1986) 60 ALJR 249 (HC)  
 

If the owner of person in possession consents 
to the removal, there is not offence of larceny  

 
Larceny by finding = If the property has been 
abandoned, then generally It can be taken 
 

R v Plotisk (1973) 6 SASR 389  Wrong exchange rate, payee overpaid 
 
Mutual mistake   
 
The accused will not be guilty for merely taking 
advantage of a mistake and will only be liable 
where they induced the mistake 

Middleton (1873) LR 2 CCR 38  Clerk handed over more money than 
withdrawn due to mistake as to identity of the 
payee (mistake as to identity of transferee) 
(unilateral mistake = no consent)  

R v Shawell (1885) 16 QBD 190  Sovereign for a shilling (mistake as to identity of 
thing) (mutual mistake = no consent)  

Russel v Smith (1958) 8 sacks too many delivered to A (mistake as to 
quantity)  



Holloway (1848) 1 Den 370 
 

Animal skins case: Never moved the skins from 
the location in which they were found, Needed 
to intend to take them away from the owner 
forever, Let off as prosecution couldn’t prove 
MR  
 
There needs to be an intent to deprive the 
possessor “wholly” of the property 
 
It must be proved that the defendant dealt with 
the property in such a way that repudiated the 
property rights of the prior possessor 
 

Foster v R (1967) 118 CLR 117 
 

Accused claimed he was going to return the 
gun.  
 
Intent to appropriate goods is distinct from 
assuming possession  
 
If an individual intends to use the goods that 
are adverse to the owners interests might infer 
an intent to permanently deprive  
 
An intention to use the good as their own and 
then at a later date return them is not sufficient 
to prove an intention to permanently deprive  
 

Crimes Act 1900 S 154(a) There is an intention to permanently deprive 
when you go joy riding in a vehicle that another 
person owns without their consent 
 

Peters (1998) 192 CLR 493 To ascertain if something is dishonest, you 
ascertain if it is in the mens rea and then apply 
an objective test – the standard of an ordinary 
and decent person 

Fuge (2001) 123 A Crim R 310 
 

A claim of right need only be subjectively held  

Langham (1984) 36 SASR 48 
 

Purchased a crossbow which did not meet his 
purposes, store would not give him cash back, 
so purchased a shotgun and threatened the 
store for the rest of the money  
 
The belief just has to be honest it doesn’t have 
to be reasonable 

R v Lopatta (1983) 35 SASR 101 Accused took 20 drums of oil ($5000) from his 
former employer in the belief that this money 
was owed to him. 
 
The prosecution has to exclude beyond 
reasonable doubt the possibility of A honestly 



believing in a claim of right at the time of taking 
the property 
 
Court Held: There was no need for the mistake 
to be reasonable. An accused may be heard to 
say he honestly believed in a claim of right even 
without foundation in fact and law for that 
belief. A person is not responsible for property 
offences unless it is done with an intention to 
defraud and that intention can be negatived by 
an honest claim of right 
 

R v Thurbon (1849) 1 Den 387 
 

The accused must have the fraudulent intent at 
the time of taking 

R v Riley (1853) 169 ER 674; Eng R 23. Under the doctrine of ‘continuing trespass’, 
where an original taking is trespassory though 
honest, a subsequent fraudulent intention will 
ground a charge of larceny 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 


