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SUMMARY 

2 stage test 

1. POLICE ARREST POWERS 

▪ Powers of Arrest 

Defendant comes in one of 3 ways: 

1. By arrest without warrant 

2. By arrest under warrant 

3. In response to a summons (court attendance notice) 
 
 

▪ Arrest Without Warrant s99 LEPRA p437 – USE DAMIAN’S 
 
 

s99 (1) 
 (b) Arrest without warrant is only permitted if it is: 

(i) to stop the person committing the offence or committing another offence, 
(ii) to stop the person fleeing from a police officer or from the location of the offence, 
(iii) to enable inquiries to be made to establish the person’s identity if it cannot be 
readily established or if the police officer suspects on reasonable grounds that identity 
information provided is false, 
(iv) to ensure that the person appears before a court in relation to the offence, 
(v) to obtain property in the possession of the person that is connected with the offence, 
(vi) to preserve evidence of the offence or prevent the fabrication of evidence, 
(vii) to prevent the harassment of, or interference with, any person who may give 
evidence in relation to the offence, 
(viii) to protect the safety or welfare of any person (including the person arrested), 
(ix) because of the nature and seriousness of the offence. 

 (a) The above requires ‘suspicion on reasonable grounds’ which has the following 
common law meanings: 

o “Less than a reasonable belief, but more than a possibility” – R v Rondo 
(objective test; scale where belief → suspicion → possibility) 

o Must have some factual basis or evidence, but not necessarily admissible in court 
(objective test; can’t be a gut feeling) 

 The following considerations for arrest are considered by the common law: 
o Arrest for the purpose of investigation or questioning is unnecessary: Zaravinos 
o Arrest for a minor offence, and where the details of the suspect are known to police is 

unnecessary: Carr 

s99 (1) 

For arrest to be lawful, the police officer must have reasonable grounds to suspect the person 

has committed an offence AND that arrest is necessary for one or more of the reasons outlined 

in LEPRA s 99 (1)” 
 

1. Suspects on reasonable grounds; AND 
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2. Arrest is reasonably necessary 

Voluntary Attendance – “Assisting Police with their Inquiries” 

 The issue with voluntary attendance is the realm of consent; whether the person does fully 
consent to being questioned. 

 S and J (1983) 
o Facts: Two Aboriginal minors came to the suspicion of police, rather than formally 

arresting, the officer asked if the youths would accompany him to the police station – 
clearly stating they were not under arrest and were not obliged to go with him. 

o Ruling: 
▪ If the circumstances convey that the person had no genuine choice, the police 

officer must be explicit in stating that the person is not under arrest 
▪ The choice to comply with the request must be a genuine choice, “free decision 

based on proper information”. 
▪ Must consider whether the circumstances are such that the words uttered would 

in the circumstances convey to a reasonable person that he had no genuine 
choice as to whether to accompany the police officer – R v Conley 

▪ The police officer, once the substantial ambiguity arises in the mind of a 
reasonable person must: 
o Inform the suspect he is not under arrest 
o Inform him he is free to refuse to accompany them and that he is free to go 
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