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CONCEPT OF PROPERTY 
Milirrpum v Nabalco (1971): 

● Right to use or enjoy 
● Right to exclude others 
● Right to alienate 

 
Numerus clausus = evoked in King v David Allen - if an easement 
or lease had been created by the parties, either would have qualified 
as a fully-fledged proprietary interest and would then have bound the 
incoming tenant 

 
Cases: 

● Stow v Mineral Holdings (Australia) Pty Ltd (1977) - 
whether Stow had an estate or interest in the land 

○ Recreational interests in a land, with no proprietary 
interest in the land, are not sufficient to create a 
property right 

○ Stow had no private right in the park (no right to 
exclude, no right to alienate) 

● Cowell v Rosehill Racecourse (1937) - is Wood v 
Leadbitter good law? ("if a man creates a property right in 
another & gives them a licence to go upon certain land to use 
that right, grantor cannot break agreement") 

○ A licence, although it had been paid for by the 
appellant did not create any proprietary interest 

○ However, did create a contractual right - revocable at 
common law and the respondent was not prevented by 
equity from revoking the licence or relying on the 
revocation 

○ The result was that the licence was revoked before the 
alleged assault and therefore, the appellant’s appeal 
failed 

○ Right to see a spectacle not a proprietary interest; 
merely contractual rights/obligations 

● New South Wales Rifle Association Inc v Commonwealth 
[2012] 

 
Property rights vs. contractual rights 

Property ● Rights enforceable against other persons 
● In rem 

Contractual 
and 
personal 

● Rights enforceable against particular persons 
● In personam 
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Contractual 
licence 

● Revoked at licensor’s will although they 
might be liable for breach 

● Contract - can only revoke if breached 
● Property - can be revoked at will 
● New South Wales Rifle Association Inc v 

Commonwealth - held that NSWRA 
occupies part of ARR under a contractual 
licence, rather than having a proprietary 
interest 

Bare 
licence 

● Can be revoked at will for whatever reason 
● Licensee → trespasser 
● McPhail v Persons 

Coupled 
with 
proprietary 
interest 

● Irrevocable during the term 
● To be full proprietary interest, it must be 

enforceable and binding on 3rd parties 
○ From right against an identifiable 

person (in personam) → right over the 
time (in rem) i.e. land itself 

● King v David Allen & Sons Billposting - 
parties failed to create proprietary interest in 
the building 

○ King couldn’t enforce the licence 
because he parted with his right to 
present possession, thereby 
breaching his promise 

● Licence doesn’t constitute as a proprietary 
interest 

 
Property Rights and Rights of Persons 

● Only property rights are enforceable against 3rd parties 
● If a licence is enforceable against 3rd parties, it has a 

proprietary nature 
● Numerus clausus = stringent approach to property rights 

○ Landowners cannot design property rights as they 
desire 

○ New rights must fit within well-established categories of 
property rights - distinguished from contractual rights 
which allow parties to create any rights they desire 

○ Contractual licences are not proprietary interests 
 
Cases:  

● King v David Allen & Sons Billposting Ltd (1916) 
● Georgeski v Owners Corporation Strata Plan (2004) 
● Moore v Regents of the University of California (1990) 
● Doodeward v Spence (1908) 
● Edwards; Re the Estate of Edwards [2011] 

 

PRIVACY 
Cases: 

● Victoria Park Racing and Recreation Grounds Co Ltd v 
Taylor (1937) 

● Australian Broadcasting Corporation v Lenah Game Meats 
Pty Ltd (2002) 

 

FIXTURES 
Real Property Personal Property 

● Corporeal hereditaments 
- rights of possession 
(tangible) 

● Incorporeal 
hereditaments - lesser 
rights to land (intangible) 

● Enforced: needs a 
written agreement 

● Remedy: specific 
performance 

● Chattels real - personal 
and real property e.g. 
leaseholds (right in 
property but not complete 
ownership) 

● Chattels personal 
○ Choses in 

possession - 
tangible physical 
objects 
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● Allen v Roughley (1955) - unless someone becomes barred 
by statute, any form of prior possession allows him to bring 
action in ejectment 

● Abbatangelo v Whittlesea City Council - AP served a public 
interest in “ensuring that a person in long term + undisputed 
possession is able to deal with land as owner” 

 

ADVERSE POSSESSION 
Primacy of Limitation Act 1969 (NSW) affirmed by R v Chief Land 
Registrar and the Secretary State for Justice 

 
Justifications for AP 

● Certainty of title 
● Put an end to litigation 
● Posner argues that AP encourages productive use of land, 

enhancing economic welfare 
● However, Stake argues against the “you snooze, you lose” 

argument - not necessarily inefficient to lead land idle e.g. 
holding land for future development 

● Counter: AP doesn’t require productive use of land, merely to 
monitor and eject squatters 

 
Commencement of limitation period 

● Action deemed to accrue only where the person entitled to 
possession is out of possession and some other person in 
whose favour the period of limitation can run is in possession 

● When the relevant cause of action accrues 
● Persons presently entitled to possession - right of action is 

deemed to accrue on the fate of the dispossession or 
discontinuance (s28) 

● Successive AP owners - AP must be continuous; if AP stops 
before time period is satisfied, and resumed again, accrual will 
be reset 

○ s34 - where there has been a series of persons in AP 
by successive  

● AP can be aggregated if unbroken - AP period doesn’t need to 
be done all by the same person 

○ The time accrues from when the first AP began AP (as 
long as there are no breaks) 

● McPhail v Persons Unknown - possessors in breach of the 
criminal law might not be able to take advantage of the 
Limitation Acts 

● Concerning Torrens land, AP claims can only be made in 
respect to whole parcels of land 

 
Elements of AP (JA Pye v Graham) - also see Whittlesea City 
Council 

1. Factual possession - sufficient degree of physical custody 
and control 

a. Physical control of land or occupation 
b. Absence of owner’s consent 
c. Exclusive possession 
d. Dealing with land as owner would 

2. Intention to possess (animus possidendi) - intention to 
exercise such custody and control on one’s own behalf and for 
one’s own benefit 

a. Not to own or acquire ownership 
b. But to possess on one’s own behalf and for one’s own 

benefit 
c. Intention to exclude world at large so far as reasonably 

practical and so far as the process of the law will allow 
(Ashley and Redlich JJA and Kyrou AJA in Whittlesea) 

d. Criticised by Lord Browne-Wilkinson in Pye Oxford v 
Graham - “heretial and wrong” suggestion that 
sufficiency of the possession can depend on the 
intention of owner 

 
AP claims to part parcels adjacent to boundaries 
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ESTOPPEL 
Similarities and Differences between CL and EE 

● Common law estoppel & equitable (proprietary and 
promissory) estoppel 

● CL - prevent person who has made representation to another 
from denying the truth of the representation in litigation 
between them 

○ Rights of parties are determined by reference to 
assumed, rather than true state of affairs 

○ Effect is to prevent the Representor from denying his 
representation when in court 

○ The contractual rights and obligations determined as if 
the representor’s representation was true i.e. 
representor will be ‘estopped’ from denying he has 
signed the contract - the contract will be deemed as 
signed, and therefore enforceable 

● EE - compel a person who has made a promise to another to 
remedy his unconscionable conduct in failing to carry out the 
promise 

○ Effect is to prevent the representor from acting 
inconsistently with his representation without taking 
steps to ensure the relying party does not suffer 
detriment as a result of his inconsistent conduct 

○ Representor will need to give reasonable notice of its 
intention to act inconsistently with the representation, 
and in the case damages will still be suffered by the 
relying party, compensate the relying party for those 
damages 

○ Usual remedy for EE is to ensure that the representor 
‘makes good’ of the representation 

● Burden of proof always remains on person claiming benefit of 
an estoppel (Handley AJA Sidhu v Van Dyke) 

 

Similarities ● Founded on assumptions induced by conduct 

of another 
● Prevent detriment resulting from action taken 

on faith of assumption 
● Operate where it is unjust to depart from the 

assumption 

Differences ● CL = assumption as to an existing fact e.g. 
representor induced the relying party to 
believe he has signed a contract 

● EE = assumption as to future conduct e.g. 
representor induced the relying party to 
believe he will sign the contract in the future 

 
Proprietary Estoppel (representation deals with interest in land) 

● Operates to restrict the unconscionable assertion of legal title 
● Where the representor is an owner of land who induces the 

relying party to believe that the relying party has or will have 
an interest in the land 

● If the relying party then acted to his detriment in reliance of 
being granted that interest in the land, the representor will be 
required to either ‘make good’ of that assumption (give the 
relying party interest in the land) or compensate him 
accordingly 

● Based on the inducement of an assumption by the legal title 
holder, which leads to the relying party suffering detrimental 
reliance 

○ Seeks to prevent a party from unconscionably 
asserting legal rights over property. It does not require 
a contract to be in place, and usually arises when the 
legal title holder induced a belief in other party 

● Conditions must be fulfilled for proprietary estoppel to arise 
(Inwards v Baker (1965)): 

○ [1] legal title owner must have requested or allowed 
the relying party to expend money on the land; 

○ [2] legal title owner must have created or encouraged 
an assumption that the relying party would be entitled 
to remain in the land; and 
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