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Termination 
[X] will argue that the contract is terminated by agreement/breach/

repudiation of [Y]  

Termination occurs when the contract is brought to an end and each 
party’s future rights and obligations under it are extinguished (Bowes v 
Chaleyer). 

  

Termination by agreement under original contract 

[A] will argue that agreement under the original contract allows 
termination of the contract.  

Fixed term; Many contracts have a fixed term, after which the contract 
will terminate (e.g. the term of this lease for a period of 2 years from 1 
January 2016 to 1 January 2018.  

Express termination clause; The original contract may contain a 
clause specifying the date for cessation of the contract (Shevill). E.g. X 
may terminate on 1 months notice if Y breached clause 2 etc.  

Implied right to terminate; If no express clause specifying 
termination date is included (i.e. indefinite contract), an implied right 
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to terminate may exist upon reasonable notice.  This is based on the 
inference that the parties would not have intended the K to continue 
indefinitely. This requires reasonable notice, however, which requires 
the ‘parties to bring an end in an orderly way to their relationship and 
a reasonable opportunity to enter into alternative arrangements’. 

Contingent condition; If a non-party obligation does not occur, the 
contract may come to an end. E.g. buying a car subject to passing a 
road worthy test.  

Termination by subsequent contract 

[X] may argue that the original contract was terminated by effect 
of the subsequent contract 

Express  

A contract to end a contract must comply with ordinary principles of 
contract formation, including good consideration. What will be 
sufficient consideration depends on whether the contract is partly 
executive or wholly executory;  

Wholly executory  

- Both parties still have obligations to perform under the contract and 
each party provides consideration in agreeing to release the other 
party from the obligation. The consideration is the promise to not 
sue party A for breach of contract.  

Partly executed   
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- If the K is fully executed by one party but not the other it is necessary 
to have a deed or to ensure that there is consideration provided by 
the party being relieved of performance (known as accord and 
satisfaction). Where uncertain, courts interpret ‘A&S’ as requiring 
performance of the promised act, not merely the promise’. This is an 
absence of consideration.  

Implied  

Where parties make a subsequent contract covering similar grounds, it 
can sometimes be inferred that they intended to terminate the initial 
contract.  

In the absence of an express term explaining the relationship between 
the two agreements, whether a subsequent agreement caries or 
terminates the original K will depend on the intentions of the parties 
as disclosed by the terms and circumstances of the subsequent 
agreement. Either;  

- The parties intended the subsequent agreement to replace and thus 
terminate the original K; OR  

- They may have intended the subsequent agreement to merely vary 
or supplement the original K.  

Inferred where; Because the obligations in the subsequent 
agreement are inconsistent with those in the original K, the two 
agreements cannot be supposed to have intended to co-exist.  

Not inferred where; The subsequent agreement cannot stand alone 
as a new and independent K. Intention to terminate cannot be 
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presumed to have intended to abandon their rights under the original 
K.  

Abandonment 

After a period of inactivity or other conduct that indicates the parties 
no longer desire their contract to be on foot the courts may treat the 
parties as having mutually agreed to abandon that contract.  

- May be inferred whether the parties indicate that neither considers 
the K should be performed further.  

- Estopped from relying on the provisions of the k where they have 
induced an assumption that they have abandoned their contractual 
rights.  

- Courts may infer abandonment where an ‘inordinate’ length of time 
has been allowed to elapse ‘during which neither party has 
attempted to perform or called on the other to perform’.  

- DTR Nominees v Mona Homes  

Termination for breach  

If the defendant breaches a condition (Arcos) or seriously breaches an 
intermediate term (Hong kong Fir) of the K, the aggrieved party (‘AP’) 
will have a right to terminate (‘RTT’). 

Step 1: Identify the breach  

Note the contractual provision and what happened OTF. The 
contractual obligation and the nature of non-performance need to be 
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identified. A breach of a K occurs whenever one of the parties does 
not perform their contractual obligations, e.g. inadequate or late 
performance (fault/moral culpability is irrelevant).  

Step 2: Classify the term  

• Is it a condition? Was the term so important that the promisee 
would not have entered into the K unless assured of strict 
performance? (Tramways). High threshold (Ankar).  

• Is it a warranty? Where no breach is likely to deprive the innocent 
party of substantially the whole benefit of the K. (IT is preferred 
over warranty - warranty is uncommon) 

• Is it an intermediate term? (most common). Where the term can 
be breached in a variety of ways, from the trivial to the serious 
(Hong kong)

Intermediate term vs Condition 

Suggests intermediate term 
- Term is very east/likely to breach (L 

Schuler AG)  
- Term can be breached in many ways 

from minor to serious (Hong Kong; 
Koompahtoo)  

- Other terms are expressly 
designated as conditions, but not 
this one.  

- K provides an alternate remedy for 
breach 

- Consequences of the breach are 
trivial (Hong Kong)  

- Damages would be a sufficient 
remedy for breach  

- Unclear language (Ankar) 

Suggests condition  
- Term is very important to the parties 

(Tranways; Ankar; Bancks)  
- Other parties corresponding 

obligation is a condition (Bancks)  
- Performance has commenced 

(Bancks)  
- Consequences of breach are severe 
- Damages inadequate to compensate 

for breach/loss is difficult to prove 
(Ankar)  

- Parties pre-contractual 
correspondence suggests term is a 
condition (Tramways). 
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Step 3: Identify the consequences of the classification. Can AP 
terminate? 

• Breach of a condition? CL right to terminate for any breach of that 
term.  

• Breach of warranty? No right to terminate no matter how severe 
the breach (damages only).  

• Breach of an intermediate term? Must look at the gravity of the 
breach and its consequences. Does it deprive the innocent party of 
substantially the whole benefit of the K? Must be sufficiently 
serious (Hong Kong).  

• If yes, right to terminate  

• If no, no right to terminate (damages only)  

NOTE - damages will be available to compensate for any particular 
breach, but loss of bargain damages are only available where the 
contract is terminated). Courts encourage performance rather than 
avoidance.  

Right to Terminate - Overview 

Whenever there is a breach of K there is a right to damages to 
compensate the innocent party for the breach if the K had been 
performed as promised. All breaches give rise to damages for breach 
of a particular term.  
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Right to terminate; only available for some breaches. Namely breach 

of a condition, serious breach of an intermediate term and repudiation 
(there may be more than one ground for termination).  

Effect of right to terminate; When an aggrieved party has a right to 
terminate, they can elect to take one of two courses;  

1. Terminate the K and sue for damages; or  

2. Affirm the K and loose the right to terminate (cant get damages for 
loss of bargain but can get damages for the particular breach).  

Breach of a Condition 

A condition is an essential term that goes to the root of a contract. It 
may be classified as a condition by statute, by the parties or by the 
courts on the basis of the constriction of the contract. A term may be 
classified as a condition on the basis of the express words used by the 
parties. The use of the word condition is not conclusive (L Shuler v 
Wickman). Whether a term is a condition depends on the intention of 
the parties determined by construction of the K.  
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Test; The Tramways essentiality test 
Whether it appears from the general nature of the K considered as a 
whole, or from some particular term or terms, that the promise is of 
such importance to the promise that he would not have entered into 
the K unless he had been assured of a strict or substantial 
performance of the promise… and this ought to have been apparent 
to the promisor.  

The party’s probable intentions as to the significance of particular 
terms are determined objectively, having regard to the terms of the K 
and the surrounding circumstances. The question of essentiality falls to 
be considered not at the time of the breach, but at the time when the 
K was made. If a term was a condition at the time the K was entered 
into, it does not lose that quality because the term is now of less value 
of significance to the promisee.  

Relevant factors in assessing whether a term is a condition

General nature of 
the K 

The particular 
term 

Subject matter of 
the K

Language used Clear and precise language is more likely to be a condition 
than one expressed in general or vague terms (Tramways). 

Other terms of 
the K

Inferences about the probably importance to the parties of 
strict performance of a particular term may sometimes be 
drawn from the other terms of the K. 

Are damages an 
adequate 
remedy?

If damages would not adequately compensate the 
aggrieved party for the breach of a particular term or would 
be difficult to prove, courts may be more inclined to treat the 
term as a condition.

Relevant factors in assessing whether a term is a condition
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Serious Breach of an Intermediate Term 

AP can only terminate if the breach was so serious that it deprived 
them substantially of the benefit for which they contracted; breach 
must go to the ‘root’ of the contract. (Hongkong Fir, Koompahtoo). 

Relevant factors (Koompahtoo); Nature of the K and the parties 
relationship. Nature and importance of the term. Nature and extent of 
breach. Consequences of breach for AP. Adequacy of damages in 
remedying AP’s losses.  

Look to the gravity and consequences of the breach – can terminate 
for a breach that; “Deprives the innocent party of substantially the 
whole benefit of the K” (Hong Kong Fir).  

Warranties 

No breach of warranty gives a right to terminate, only entitled to 
damages. A clause is only a warranty if no possible breach of that 
clause would give rise to an event that would give rise to an event that 
would deprive the innocent party of the substantial benefit of the K or 

Likely 
consequence of 
the breach

If every breach of term is likely to have serious 
consequences for an aggrieved party - depriving the 
aggrieved party of substantially the whole benefit which it 
was intended, he or she should obtain from the K – then the 
term is likely to be classified as a condition. Conversely, a 
term which may be breached in a variety of ways, from the 
trivial to the significant, it is more likely to be an IT than a 
condition. 

Prior court 
decisions

If a term has been classified in a previous judicial decision, 
that classification is likely to be followed.

Relevant factors in assessing whether a term is a conditionRelevant factors in assessing whether a term is a condition

Page  of 14 15



unless it is clearly intentionally expressed to be a warranty or if 
legislation has prescribed it to be so (Hong kong Fir Shipping Co Ltd v 
Kawasaki Kisen Kaisha Ltd per Lord Diplock). Be cautious in 
characterising a term as a warranty. It is preferable to classify a term as 
an intermediate term  
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