
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EVIDENCE – NOTES 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

RELEVANCE (S55) – ONE LINER 

COMPETENCE (S12(A)) 

COMPELLABILITY (S12(B)) 

PRIVILEGES 

PRIVILEGE AGAINST SELF INCRIMINATION (S128(1)) 

CLIENT LEGAL PRIVILEGE (SS 118-120) 

PUBLIC INTEREST IMMUNITY (S130) 

SETTLEMENT NEGOTIATIONS PRIVILEGE (S131) 

CONFIDENTIAL COMMUNICATIONS (SEXUAL ASSAULT) (S32 Evidence (Miscellaneous 
Provisions) Act) 

 
EXAM OF WITNESS 

 
UNFAVOURABLE WITNESSES (S38) 

CROSS-EXAM AS TO CREDIT 

CHARACTER AND CREDIBILITY 

CREDIBILITY RULE (S102) 

CHARACTER OF THE DEFENDANT 

CHARACTER OF THE COMPLAINANT 

THE RIGHT TO SILENCE 

TENDENCY EVIDENCE (S97, 101) 

COINCIDENCE EVIDENCE (S98, 101) 

HEARSAY EVIDENCE (S59) 

ADMISSIONS (S81) 
 

ILLEGALLY OBTAINED EVIDENCE (S138) 

OPINION EVIDENCE (S76) 

NON-OPINION PURPOSE (S77) 

LAY OPINION (S78) 

EXPERT OPINION (S79) 

PRELIMINARY CHECKLIST 



 
 

Types of Evidence 
• Direct Evidence: Direct Evidence is evidence of a fact where the witness had direct sensory 

perception of that fact and gives evidence of that perception to establish the fact. 
• Indirect Evidence: Indirect evidence is evidence from which a fact in issue may be inferred. 
• Real Evidence: Real evidence includes a thing, person or event that is examined by a jury, 

rather than merely a description. 
• Oral Evidence: Oral evidence is evidence given in court by a witness in person as to the 

existence of facts. 
• Documentary Evidence: A form of evidence that involves a written communication, record 

or representation. 
 

Voir Dire: s.189 
• Questions of admissibility, the use to which evidence may be put and competence and 

compellability are determined on a ‘voir dire’. 
• The Voir Dire usually takes place in the absence of the jury 

 
Judicial Notice: s.143-144 

• “judicial notice” permits courts to accept that certain laws, well-known facts, and 
international states of affairs exist without formal proof of such matters. 

 
Formal Admissions: ss146-149 

• Court may presume copies of certain documents, and certain public/official records and 
their contents to be authentic and correct in the absence of proof to the contrary: ss 146- 
159. 

• Court may presume that certain communications sent (e.g. letter by post, fax, etc. ) were 
received at a certain time: ss 160-162. 

• Parties may agree to waive evidential rules: 190(1)-(2); 
• Court may dispense with rules without parties’ consent in civil proceedings: s190(3). 

 
Leave, Permission and Directions 

• In some cases, a judge may direct a jury as to how they should approach certain forms of 
evidence, and/or may warn them about the dangers of certain types of evidence. 

• Such directions/warnings may have a significant impact on the outcome of a trial, and are a 
common ground of appeal. 

• In general terms, a direction on law is binding whereas a warning/comment is advisory. 
• Leave, permission: s 192 Evidence Act 2008 (Vic); 
• Identification evidence: s 36 Jury Directions Act 2015 (Vic) 
• Unreliable evidence: s 31, 33 Jury Directions Act 2015 (Vic) 

TOPIC 1: INTRODUCTION 



 
 

Only relevant evidence is admissible, except as otherwise provided by the act (s56(1) EA) 
 

• Relevant evidence is evidence that, if accepted, could directly or indirectly rationally affect 
the assessment of the probability of the existence of a fact in issue (s55(1)) 

• Fact in issue = [Evidence] must have a minimal logical connection to the Facts in issue 
 

Logical relevance: Information that rationally affects (directly or indirectly) the assessment of the 
probability of the existence of a fact in issue. 

 
Legal relevance: Weights the probative value or strength of proof of logically relevant evidence 
against other considerations, such as the potential for the evidence to confuse the jury or danger 
that it may tie up court time. 

• Wigmore’s test of relevancy = legal relevance is something more than minimum probative 
value (logical connection can be too remote (Stephenson)) 

 
Explain purpose of the evidence 

 
• Directly relevant evidence makes more or less probable the fact in issue is proven (Smith) 
• Indirectly relevant evidence 

• Circumstantial evidence: evidence from which the jury may infer guilty (Plomp; BBH) 
• Credibility evidence: shows that a witness should or should not be believed (evidence is 

not irrelevant merely because it relates only to credit (s55(2))) 
• Others: Character evidence, tendency/coincidence evidence 

 
Consequences 

• Relevant evidence is admissible unless it is excluded (s56) 
• Irrelevant evidence is inadmissible (s56) 

 
NB: Evidence that is not different to evidence already before the jury is irrelevant (Smith) 

TOPIC 2: RELEVANCE 



  DISCRETIONS TO EXCLUDE  
 

S135 – Discretion to exclude 
• Where PV is substantially outweighed by danger that it may be unfairly prejudicial to a 

party, misleading, confusing or time-wasting 
• Balancing act in favour of admitting the evidence 

 
S136 – Discretion to limit use 

• If there is danger that a particular use of the evidence might be unfairly 
prejudicial/misleading/confusing 

 
S137 – Mandatory exclusion 

• Criminal Only 
• Court MUST exclude evidence if PV outweighed by danger of unfair prejudice to the 

accused 
 

Prejudicial effect “the undue impact, adverse to an accused, that the evidence may have on the 
mind of the jury and above the impact that it might be expected to have if consideration were 
confined to its probative force” (Pfennig – Mason CJ, Dawson and Deane JJ) 

• Consider danger of circular reasoning as in Pfennig. 
• Ev is not unfairly prejudicial merely because it tends to damage or support a case 

(Papakosmas McHugh J) 
 

Unfairly Prejudicial 
• Relates to the right of an accused to a fair trial - Danger only likely to be relevant in a jury 

trial 
• Concept lacks precision (Swaffield; Pavic) 
• Relates to misuse of evidence by the tribunal of face, such as by giving it more weight due 

to an emotional (sex and child sex offences) or irrational response. 
 

Consideration of Prejudice 
• Issues to which evidence relates 
• PV of un-XE’s ev 
• Possible significance of XE (Munro) 
• Why hearsay didn’t apply; whether maker available to give ev 
• Unfair prejudice exacerbated by lack of XE – e.g. whether it can be challenged and tested 
• Whether disadvantage may be ameliorated by something else (e.g. procedural 

disadvantage will adjourning help or warning a jury (Munro)) 
• Ability of trier of fact to take into account lack of XE 
• Breach of the rule in Brown v Dunn 
• Danger that the evidence may be given more value/weight than it deserves (135(b), 136(b), 

137) 
• The court must consider the amount that the prejudice can be reduced by: Editing; 

admitting the ev in one form rather than another; Limiting the use of ev; Recalling Ws; 
Calling further ev; Adjourning proceedings; Directions to jury 

 
Probative Value of evidence means the extent to which the evidence could rationally affect the 
assessment of the probability of the existence of a fact in issue; (Dictionary) 
The ev is to be assessed as if it were credible and reliable unless clearly fanciful (IMM) 



 
 

For a [witness] to give evidence, he/she must both be competent and compellable. 
[Witness] is presumed to be competent and compellable (s12). 

 
  COMPETENCE  

 

1. Presumption of competence 
• W is presumed to be competent (s12(a)) 

 
2. Is the W otherwise competent? 

• Whether W is competent is determined on a voir dire (s189) 
• A person will not be competent to give evidence about a fact unless they: 

o have the capacity to understand questions about the fact (s13(1)(a)) 
o have the capacity to give answers that can be understood (s13(1)(b)) 

• Consider also whether any incapacity to be overcome (s13(1)) 
• Date of assessment: incapacity assessed at time of giving evidence (Hawker) 
• If because of 13(1), W is not competent to give evidence about a fact, they may be 

competent to give evidence about other facts (s13(2)) 
• In a CRIM proceeding, D not competent to give evidence for the P (s17(2)) 

 
Can the capacity be overcome? 

• Deaf – who cannot hear adequately must be questioned in the appropriate way (s31(1)) 
• Mute – who cannot speak adequately may give evidence by appropriate means (s31(2)) 
• Interpreter – W may give evidence about fact through interpreter (s30) 

 
3. If W is competent, can they give sworn evidence? 

• Must understand they are under obligation to tell truth (s13(3)), in the sense of being 
‘morally or legally bound’ (GW) 

• Must take an oath or make an affirmation (s21(1)) 
• If competent person does not have the capacity to understand they must be truthful in 

giving evidence, then they are not competent to give sworn evidence about a fact (s13(3)) 
 

4. If not, W may give unsworn evidence if the trial judge informs them per s13(4)(5) 
• A person can be competent to give unsworn evidence about a fact (s13(4)) 
• Consider s 13(5) factors 

o E.g. that it is important to tell the truth (s13(5)(a)) 
o If 13(5) satisfied, no discretionary power to refuse person to give unsworn evidence 

(SH) 
• Unsworn evidence is just evidence given without oath or affirmation 

 
5. Other matters 

• Mentally impairment: opposing counsel will seek an unreliability warning as the W’s 
evidence ‘is of the kind that may be unreliable’ (ss31-32 JDA/s165 EA) 

• Children: The TJ, P and D counsel must not say or suggest to the jury in anyway that 
children are unreliable Ws (s33 JDA, s165 EA, GW) 

• Evidence that has been given by a witness does not become inadmissible merely because, 
before the witness finishes giving evidence, he or she dies or ceases to be competent to 
give evidence. (s13(7)) 

TOPIC 3: COMPETENCE AND COMPELLABILITY 



 


