
 1 

COMPETITION AND CONSUMER LAW 
EXAM NOTES 
 
INTRODUCTION TO COMPETITION LAW   3 – 12 
Competition law objectives     3 
Defining the market      4 
Substitutable for or otherwise competitive with  4  
Market dimensions      5 
Other mechanisms for market definition   9 
Market power       10 
Substantial lessening of competition   11 
 
Mergers       13 – 19 
Introduction       13 
Merger regulation       14 
Definitions       14 
Market        14 
Effect or likely effect      15 
Substantial lessening of competition     15 
 
Misuse of market power     20 – 26  
Introduction       20 
Misuse of market power      20 
Substantial degree of power in a market    21 
Engages in conduct      22 
Substantial lessening of competition    25 
 
Anti-competitive agreements    27 – 35  
Introduction       27 
Part IV legislative regime     27 
Common themes      27 
The cartel provisions     30 
Types of cartel conduct      31 
Criminal offences      32 
Civil pecuniary penalties      32 
The ‘other’ provision     34 
Conduct        34 
Overlap provisions and exceptions     34 
 
Exclusive dealing (non-price vertical restraints)   36 – 42  
Vertical dealings      36 
Non-price vertical restraints    36 
Definitions        36 
Market        37 
Restraints       37 
Types of restraints      39 
Substantial lessening of competition    40 
 
Resale price maintenance      43 – 50  
Vertical price restraints      43 
Resale price maintenance     44 
Definitions        44 
Types of prohibited RPM conduct    46 
Exceptions        49 
 
Authorisation and notification     51 – 52 
Authorisation        51 
Merger clearance and authorisation    52 
Notification        52 
 



 2 

Penalties and remedies      53 – 54 
Penalties        53 
Remedies        54 
 
INTRODUCTION TO CONSUMER LAW   55 – 58  
Operation of ACL      55 
Application of ACL to persons and corporation  57 
Definition of consumer for purposes of ACL   57 
 
Consumer guarantees      59 – 72  
Introduction        59 
Guarantees not to be excluded by contract   59 
Miscellaneous       59 
Definitions        60 
Guarantees relating to the supply of goods   61 
Guarantees relating to the supply of services   67 
Miscellaneous rights     68 
Remedies against suppliers    69 
Remedies against manufacturers     69 
Miscellaneous actions      69 
Penalties for misrepresentations 70 
 
Misleading or deceptive conduct     73 – 82 
Introduction        73 
Elements        73 
In trade or commerce       73 
Engage in conduct       73 
Misleading or deceptive, or likely to mislead or deceive  75 
Defences       79 
Remedies        82 
 
Unfair contract terms      83 – 90  
Introduction        83 
UCT regime        83 
Consumer contract       84 
Small business contract      84 
Standard form contract      85 
When a term of a contract is unfair     85 
Examples of unfair terms      89 
 
Unconscionable conduct      91 – 97 
UC within the meaning of the written law   91 
The unwritten law      91 
UC in connection with goods or services   93 
Unconscionable      94 
Matters the court may have regard to   94 
 
Consumer law remedies     98 – 102  
Offences       98 
Enforcement       98 
Infringement notices     98 
Pecuniary penalties      99 
General remedies      100 
Other remedies      102 
Defences       102 
 
**NOTE the competition notes contain some direct extracts from the assigned textbook, Alex Bruce, 
Australian Competition Law, 2018 (3rd ed, LexisNexis Butterworths).  
The consumer notes contain some direct extracts from the assigned textbook, Jeannie Marie Paterson, 
Corones’ Australian Consumer Law, 2019 (4th ed, Thomson Reuters).**  



 20 

MISUSE OF MARKET POWER 
 
Introduction 

• CCA doesn’t prohibit market power, just the misuse of it: 
o CCA allows superior and efficient competitive behaviour that benefits consumers, even if it eliminates 

competition (ie inefficient competitors) 
o CCA doesn’t punish efficient competitors or protect inefficient competitors from competitive pressures 
o A successful competitor having been urged to compete, must not be turned upon when he wins Alcoa 
o CCA s 46 is not concerned with issues of fairness or morality, it is about maintaining competition in 

and protecting the integrity of the market (ie the natural effects of strong competition in a market) for 
the ultimate benefit of consumers per McHugh J in Boral 

• Eg there are legitimate reasons why companies will sell their goods below cost price 
o Loss leading (selling a product at below cost to get customers through the door, customers ending up 

buying many products, so end up making a profit off the customer) is not necessarily a MMP 
o Must distinguish between misuse (eg predatory pricing) and legitimate use (eg loss leader) 

• See ACCC MMP Guidelines 
o Shows ACCC’s view (courts might not agree with this, but companies should try to satisfy this view) 
o Good because don’t have any case law on new CCA s 46 yet 

 
Boral 
Per McHugh J: While conduct must be examined by its effect on the competitive process, it is the flow-on result that is 
the key — the effect on consumers, not the effect on other competitors. Competition policy suggests that it is only 
when consumers will suffer as a result of the practices of a firm that s 46 is likely to require courts to intervene and 
deal with the conduct of that firm. 
 
Misuse of market power (CCA s 46) 

• Misuse of market power doesn’t rely on cooperation with competitors: 
o Not all forms of anti-competitive behaviour depend upon cooperation amongst competitors 
o A single firm that has a substantial degree of power in a market may be in a position to maintain or 

increase that power by altering the market structure in order to lessen competition 
• A corporation can artificially manipulate the market by using its substantial degree of market power to create a 

situation in which it can damage or eliminate competitors 
o The competitive process is harmed when actual or potential competitors are prevented or deterred 

from competing on their merits 
o This damages or eliminates the number and effectiveness of substitutable products in the market that 

would otherwise constrain the corporation’s discretionary behaviour 
o This further entrenches the corporation’s existing market power 
o A corporation could then eliminate competitors altogether by becoming a monopolist, or leverage its 

power in one market into an ancillary market 
o This ultimately detriments consumers, who end up paying more or receiving less because of the lack 

of competitive alternatives 
• The corporation’s market power then has not been acquired through superior and efficient competitive 

behaviour that benefits consumers, and competitors have not been eliminated through their inefficient 
behaviour or the operation of genuinely competitive pressures 

• NOTE all the cases deal with the old version of CCA s 46 – be careful in applying cases to a current scenario 
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Corporation has a substantial degree of power in a market 
• DEFINE THE MARKET [P4] 

o CCA s 46(8)(b): market = market for goods or services 
• Define power: 

o CCA s 46(8)(a): power = market power 
§ Clears up historical distinction between market power and other types of power which can be 

exercised to diminish or eliminate competition (eg statutory or government powers, contracts 
or license rights, proprietary rights in infrastructure, IP rights) 

§ Now power from all sources is considered market power NT Power v PWA 
§ This means that many government business enterprises and statutory authorities and 

corporate entities are bound by CCA s 46, even if their powers can be traced back to the 
statutes by which they were established (especially in deregulated and privatised markets)  

§ EM: Market power can be derived from statutory limitations on competition (for example, 
through the creation of statutory monopolies) in the same way as any other constraints on 
competition can affect the operation of the market 

o CCA s 46(8)(c): power in relation to, or conduct in, a market = power or conduct in that market either 
as a supplier or an acquirer of goods or services in that market 

• Determine whether the corporation has a substantial degree of power in the defined market: 
o Substantial means considerable or large Dowling v Dalgety, there is no strict percentage test 

§ Look at what freedom the company has to get away with discretionary actions in the market 
§ Is this substantial, or not? 
§ If they’re one of the biggest companies in the market, it will probably be substantial 

o CCA s 46(3): a corporation is taken to have a substantial degree of power in a market if (a) its related 
bodies corporate together have a substantial degree of power in the market or (b) the corporation and 
its related bodies corporate together have a substantial degree of power in the market 

§ Permits aggregation of market power of all related bodies corporate in determining the market 
power of the company 

§ CCA s 4A: (1)–(3) subsidiary, (4) holding and (5) related body corporate deeming provisions 
§ Eg avoids if Safeway (instead of being one company that owns many supermarkets), sets up 

individual companies for each supermarket (which are supported by the other related bodies 
corporate) and argues that each individual company doesn’t have a substantial degree of MP 

§ In Eastern Express, court took into account the various individual newspapers of the 
partnership (not just the one paper the conduct with concerned with) 

o CCA s 46(4): in determining the degree of market power: 
§ (a) regard must be had to the extent to which the corporation’s conduct is constrained by the 

conduct of (i) actual or potential competitors or (ii) persons to or from whom the corporation 
supplies or acquires goods or services 

§ (b) regard may be had to the power the corporation have in that market that results from any 
(i) actual or (ii) proposed contracts, arrangements or understandings the corporation has or 
may have with other parties Dowling v Dalgety, Eastern Express 

§ Look at any competitive constraints (ie the existence of a competitor’s substitutable goods or 
services that may constrain any attempt by a firm to raise the price of its goods or services) 

§ A firm is unlikely to possess a substantial degree of power if the market is populated by 
vigorous and effective competitors offering consumers substitutable goods or services 

o CCA s 46(5): a corporation may have substantial degree of power in a market even though: 
§ (a) it doesn’t substantially control that market or  
§ (b) it doesn’t have absolute freedom from constraint by (i) actual or potential competitors or (ii) 

persons to or from whom the corporation supplies or acquires goods or services 
§ Substantial degree of market power is less than substantial control of the market 
§ Neutralises arguments that a corporation must be absolutely free from competitive constraints 

in order to possess a substantial degree of market power 
§ Eg WW has a substantial degree of market power, notwithstanding it doesn’t have substantial 

control of the market and isn’t absolutely free from competitive constraints (because of Coles’ 
vigorous competition) 

o CCA s 46(6): (4) and (5) don’t limit the matters which regard may be had in determining the degree of 
power that a body corporate has in the market 

o CCA s 46(7): more than one corporation may have a substantial degree of power in a market 
§ Inserted in response to Boral, which suggested that a corporation doesn’t have a substantial 

degree of power if there are other corporations with a reasonable amount of power 
§ Can have a substantial degree of power in a market even if other companies also have a 

reasonable amount of market power 
§ Eg Coles and Woolies both have a substantial degree of market power 
§ Makes (5) even more clear 

• If no, CCA s 46 doesn’t apply, but continue on with question in the alternative 
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NT Power v PWA 
• PWA argued that since it was the owner of the distribution infrastructure, the decision to refuse NT Power 

access to that infrastructure was an exercise of proprietary rights and not an exercise of market power 
• HCA rejected that argument 
• To suggest there is a distinction between taking advantage of market power and taking advantage of property 

rights is to suggest a false dichotomy, which lacks any basis in the language of s 46 
• Property rights can be a source of market power attracting liability under s 46 
• Therefore, no valid distinction can be drawn between market power sourced in a right conferred by an IP 

statute and market power sourced in a right conferred by some other statute 
 
Corporation engages in conduct  

• Identify the conduct that has been engaged in 
• There’s no exhaustive list of conduct that might be a MMP, but below are some examples 
• Price strategies: predatory pricing and monopoly pricing 
• Non-price strategies: bundling/leveraging, refusal to do business, termination of distributorships and imposing 

restrictive conditions 
 
Predatory pricing: 

• A firm with a substantial degree of power in a market may attempt to eliminate rivals by pricing them out 
o The powerful firm sets its prices so low (making zero profit or even a loss) that rival firms cannot 

afford to match it, in order to drive its rivals from the market 
o Consumers go to the powerful firm and competitors either don’t have customers or match the price 

but go out of business (generally need to recover its costs of production and make a small profit) 
o The powerful firm can outlast competitors because it can absorb the losses for longer and rival firms 

have higher costs of production 
o The powerful firm hopes that when its rivals have been eliminated from the market, it can raise the 

price of its goods or services to supra-competitive levels, thereby recovering its losses and making 
even higher profits, because there are no rivals to discipline its price-setting 

o This conduct is also likely to deter new firms from entering the market, because they know the 
existing firm has the ability to undercut them, and if new firms enter the market, the existing firm may 
reengage in predatory pricing to force them out 

o Such conduct is taking advantage of power because only the powerful firm can elect to lower its price 
knowing it is worthwhile incurring those losses, because it can recoup them later 

• Issues proving predatory pricing: 
o Predatory pricing is very rare and very hard to do 
o Often regarded as an economically ‘irrational’ form of behaviour (at least in the short term) 

§ Economic theory usually assumes that a firm is a ‘rational profit maximiser’; that is, the firm 
will engage in the most rational behaviour consistent with maximising its profits, isn’t going to 
deliberately make losses for an unknown period of time 

§ Predatory pricing appears irrational because it requires the firm to lose money for some 
indefinite period until its competitors go under 

o The outward form of predatory pricing manifests as a reduction in the price of goods or services to 
consumers (which on its face is pro-competitive) 

o Not all forms of price-cutting by large firms reflect a sinister intention to engage in predatory pricing 
§ Discounting may simply reflect internal productive efficiencies of the firm (ie economies of 

scale or the acquisition of new efficient production facilities) 
§ A firm should not stop doing this merely because it has a substantial degree of market power 
§ By merely reflecting in its pricing its efficiency, a firm would not be taking advantage of its 

market power, notwithstanding any effect of its pricing on its competitors 
 
Two stage test from Boral v ACCC (obiter): 

• Pricing below the avoidable cost 
o Avoidable cost described by TJ (Heerey J) in Boral at [104]: To make an article, a firm has to pay $6 

of raw materials, and incurs a fixed cost of $4, thus a sale for any price above $10 will return a profit. 
Fixed costs are costs the company has to pay, regardless of whether they make the item (ie rent, 
running costs of machinery, salaries). If the firm sells for $8, it will sell below cost and will make a loss. 
The firm will recover its raw material costs and make a contribution to its fixed costs. So the firm is 
better off making the article, than not making it. But if the price is less than $6, the firm is worse off; it 
would be better off not to make the article at all. Therefore $6 (raw materials cost) is the avoidable 
cost (the cost that would be avoided by not making the article) 

o A firm can sell its goods or services below the avoidable cost of production for either a pro-
competitive or anti-competitive purpose (ie where the firm has engaged in the conduct to make 
competitors exit the market, so that in due course it will more readily enjoy the advantages of market 
power and recoup its losses 
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• Must be some realistic prospect of recouping losses following the predatory pricing strategy 
o Once the firm runs its competitors out of the market, it must have must be a realistic prospect of being 

able to charge enough money to recover what was lost through the predatory pricing 
§ OR if it had a proven purpose of successfully engaging in predatory pricing, even if it 

ultimately wasn’t able to recoup its losses (but note proving purpose can be difficult) 
§ Discuss barriers to entry 

o It is generally not be possible to establish whether a firm had actually recouped its losses until years 
after the anti-competitive conduct had occurred 

o Proving that future market conditions will allow a firm to recoup losses would be very difficult 
 
Boral v ACCC 

• Boral sold building products, was a reasonable player in the market, tendered for big building projects 
• ACCC alleged Boral had a substantial degree of market power and was pricing tenders at a loss or below 

profit to run their competitors out of business, so that they would be the only supplier of the building products 
• ACCC argued that there was a new player in the building materials market that was growing rapidly 
• Boral argued that even if they were engaging in predatory pricing, this new fast growing competitor meant 

they wouldn’t be able to recoup their losses 
• TJ: although Boral was pricing below its avoidable cost of production, it was not taking advantage of its market 

power 
• HCA: Boral did not possess the requisite degree of market power to sustain the ACCC’s allegation 
• Obiter discussion of predatory pricing (which has since been adopted, because it’s the HCA) 

Pricing below the avoidable cost: 
• The test for predatory pricing is pricing below the avoidable cost ie below the costs of raw materials to make 

the item (therefore predatory pricing isn’t simply not making a profit) 
• This is very hard to prove in practice – to the ACCC or a competitor, what might look like a predatory price 

might not actually be below the avoidable cost, it might mean that the company has more efficient processes 
or more favourable deals with their raw materials suppliers 

• Or maybe it’s not pricing below avoidable costs altogether, maybe it’s part of a loss leader strategy 
• Note pricing above avoidable costs but below total costs could still be MMP under s 46, even if it’s not 

predatory pricing (but will be much less likely to be a MMP as a matter of fact if it’s not predatory pricing) 
Some prospect of (or a proven purpose of) recouping the losses following the predatory pricing strategy: 

• Once the firm runs its competitors out of the market, it must have must be a realistic prospect of being able to 
price in a manner inconsistent with what a competitive market would dictate in order to make good the losses 
sustained during the predatory pricing 

• Although a firm may seek not only to recoup its losses but also to earn monopoly profits, at a minimum a 
clearing of the losses would be required to make the conduct rational 

• The greater the degree of recoupment a firm can achieve, the greater is its market power, and a firm that is 
unable to recoup any of its losses has no market power 

• If there are low barriers to entry, it doesn’t matter that the company has run everyone else out of the market 
and will charge higher prices, because competition will reassert itself and the company won’t be able to 
recoup its losses later on 

• If there are high barriers to entry, the company may be able to recoup its losses 
• If there if a dominant player in the market that has run everyone out of businesses, this may have a chilling 

effect and new competitors would be hesitant to enter the market 
• Sufficient if a company’s purpose was to successfully engage in predatory pricing, even if it ultimately doesn’t 

have a prospect of recouping its losses (ie because it misjudged the market) 
Application to the facts here: 

• Second limb not satisfied here 
• Barriers to entry were low, was easy for new competition to start: building products are unsophisticated, don’t 

need licences, special IP, expensive manufacturing equipment, highly qualified personnel (eg scientists), 
industry doesn’t require special know-how, little regulation 

• Boral faced significant competition from Besser 
• The fact that Boral could not hope or expect to recoup its losses indicated its lack of market power 
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Monopoly pricing: 
• If a firm has an effective competitive strategy and an efficient trading structure, it will be rewarded in the form 

of increased profits and market share 
• Sometimes, a firm may emerge from a volatile market as the sole supplier, possessing a monopoly over the 

production and distribution of its product 
• It is in the interests of a firm to exploit this monopoly in order to gain power, wealth and market share 

o It costs a corporation a certain amount to produce the goods or services that it supplies to the market 
o It is therefore in the interests of a corporation to set the prices for its goods or services as high as 

possible in order to maximise the margin between the cost of production and the profit it earns 
• The CCA doesn’t prevent a firm enjoying the results of its efficient and effective competitive strategies 

o Per Wilcox J in Pont Data v ASX Operations: the section does not eliminate the evils of 
monopolisation and does not require corporations to deny their own self-interests 

• A corporation can set the prices for its goods or services at whatever level it chooses 
o If the market is competitive, it will find its attempts to raise its prices disciplined by its competitors 
o A corporation that stubbornly maintains prices above the competitive level in the face of significant 

price competition will lose customers and quickly find itself out of business 
o However, if the market is not competitive, there will be few disciplining pressures on the corporation 

and consumers may be vulnerable to exploitation 
 
Bundling/tying products (leveraging): (considered in Topic 11) 

• This is where a supplier produces two products, is the dominant supplier of one, faces competition for the 
other, and bundles the sale of those products together ACCC v Baxter 

• This leverages the market power in relation to the product for which it is the dominant supplier, for the purpose 
of deterring or preventing competition offered by other suppliers for the supply of the other product for which 
the supplier faces competition 

 
Refusals to do business:  

• Where a company with substantial market power refuses to deal with another company 
o Refusal to supply Qld Wire v BHP, NT Power v PWA 

§ May be an overt refusal to deal NT Power v PWA 
§ May be a constructive refusal to deal by supplying only at an exorbitant price Qld Wire 

o Refusal to acquire ACCC v Safeway 
§ A large corporation (eg national supermarkets or retailers) can exercise enormous buying 

power over smaller individual suppliers or producers 
§ Just as there can be a monopoly (one supplier in the market), there can be a monopsony 

(one significant buyer in the market) 
• The court can order a company to deal with their competitor (ie punish a company for refusing to deal with a 

competitor) 
o It is counterintuitive to capitalist society/market economy/purposes of CCA to require a company to 

deal with its competitor 
o Easy enough to say that BHP has to give their YB to QW, or PWA has to let NT Power use their 

infrastructure, but how do you determine the contractual terms and the price of this arrangement? 
§ In Queensland Wire, court said BHP had to supply at a lower price than what they’d first 

offered – very interventionist, courts generally don’t want to do this 
§ In practice, where the court finds a breach, the case is referred back down to lower courts, 

then the companies work out the terms and price between themselves 
• A refusal by Ticketek to implement a competitor’s pricing structure in order to shield itself from price 

competition constituted a breach of CCA s 46 ACCC v Ticketek 
 
Queensland Wire v BHP Co Ltd 

• BHP made a product (supplier level) called YB, used to make fences  
• BHP were the only company that made Y-Bar, and only sold it to their subsidiary (retail level) 
• QW wanted to buy the YB from BHP (at the supplier level) so that they could make their own fences and 

compete with the BHP subsidiary in the retail fencing market (retail level) 
• BHP offered the YB at a very high wholesale price which would have made QW’s price completely 

uncompetitive with BHP’s subsidiary in order for QW to make a profit 
• BHP foreclosed QW from competing in order to ensure it didn’t face competition at the retail level (so that it 

could exercise market power and raise its prices without being constrained by QW) 
• There were no substitutable products, so consumers would have no choice but to purchase from BHP 
• HCA: even though BHP was happy to sell the YB to QW, the imposition of an extremely high price made it 

unrealistic for QW to purchase it, this was a constructive refusal to deal, breach of old s 46 
• BHP was refusing to supply the YB market (reducing competition) in the supply market, but the market that 

was being affected (by having the effect of SLC) was the retail market for wire fences 
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NT Power v PWA  
• PWA was responsible for the distribution of electricity in the NT pursuant to the PWA Act 1987 (NT) (statutory 

authority running a business) 
• PWA owned all the infrastructure necessary for electricity generated in the generator market to be distributed 

to residential and business consumers in the retail market (was a monopoly supplier) 
• NT Power wanted to buy electricity from the generators and sell it in the retail market in competition with 

PWA, but needed access to the infrastructure in order to distribute electricity 
• PWA refused to grant NT Power access (overt refusal to deal), protecting itself from competitive constraints in 

the retail market for electricity (where it had a monopoly so could charge higher prices and get away with 
worse customer service) 

• NT Power argued that PWA had a substantial degree of power in a number of markets and took advantage of 
that power to prevent NT Power from competing 

• PWA had a substantial degree of power in the retail electricity market because it was the monopoly supplier 
• PWA had taken advantage of that market power, because it was only by virtue of its control of the market for 

the supply of services for the transport of electricity along its infrastructure, and the absence of other 
suppliers, that PWA could withhold access to its infrastructure to restrain competition in the retail market 

 
Conduct has the purpose, or the effect or the likely effect of SLC in a market  

• Relevant types of market: 
o CCA s 46(1)(a): that market (ie the market the corporation has a substantial degree of power in) 
o CCA s 46(1)(b)(i): any other market in which the corporation supplies or is likely to supply goods or 

services (including indirectly through another person CCA s 46(1)(b)(ii)) 
§ Captures where MMP at a wholesale level (by a supplier) affects competition at a retail level 

o CCA s 46(1)(c)(i): any other market in which the corporation acquires or is likely to acquire goods or 
services (including indirectly through another person CCA s 46(1)(c)(ii)) 

§ Captures where MMP at a retail level (by an acquirer) affects competition at a wholesale level 
(and vice versa) ACCC v Safeway 

o Per CCA s 46(1)(b),(c): you must consider the markets that the corporation’s related bodies corporate 
operate in 

• SLC test: now consistent with the evaluative threshold for almost all of the other prohibitions in Part IV 
o DETERMINE WHETHER THERE IS A SLC IN ONE OF THESE MARKETS [P11] 
o MARKET POWER [P10] 

• Note ACCC v Safeway was counterintuitive: 
o Normally, a retailer’s prices being lower would be good for competition at the retail level (therefore 

Safeway’s conduct wouldn’t SLC) 
o However, because the conduct may have led to independent stores going under because no one 

would have a reason to go to them, which would reduce competition at the retail level (therefore in the 
circumstances of the case Safeway’s conduct did SLC) 

 
Future with and without test for predatory pricing: 

• Evaluate the likely state of competition in the market in the future with the predatory pricing strategy against 
the likely state of competition in the market in the future without the predatory pricing strategy 

• If the predatory firm successfully drives its competitors from the market, the future with the conduct will likely 
result in a highly concentrated market 

o The ability of the predatory firm to sustainably raise its prices to supra-competitive levels without 
constraint suggests there is a SLC 

• However, if barriers to entry to the market are low, new firms may enter the market and offer price competition 
o The threat of credible new entry means it’s unlikely the predatory firm will have the power to engage 

in the sort of discretionary pricing behaviour involving setting supra-competitive prices 
o In the market in the future, if potential new entrants offer effective substitutes for the predatory firm’s 

goods or services, it’s unlikely that there will be a SLC 
• If the predatory firm is highly vertically integrated in a market and has long-term contracts with suppliers of 

essential inputs needed to make their goods, this will impact on the likelihood of future entry into the market 
o If new entrants cannot secure essential inputs then there may be a SLC 

 
Future with and without test for refusals to do business by monopolists: 

• Difficulty determining SLC in circumstances of monopolies, because a refusal to deal preserves the status quo 
• Look to future with (monopoly) and without (no monopoly) test – this doesn’t concern the current market 
• If there is a monopoly player who does something to prevent a new competitor entering, thus maintaining the 

status quo, this can breach CCA s 46 (even if the market only potentially exists in the future) NT Power 
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Queensland Wire v BHP Co Ltd (1989) 167 CLR 177 
• But how can it SLC in a market where there is currently only one supplier? Difficulty determining SLC in 

circumstances of monopolies because a refusal to deal just preserves the status quo, see NT Power 
• BHP would argue that competition in the market where it did not supply YB to QW would be little different from 

competition in the market where it did supply YB to QW, because BHP is a virtual monopolist, therefore BHP’s 
refusal to supply would not SLC because there was never any competition to begin with 

• QW would argue that BHP’s refusal to supply would SLC, because competition in the market where it did 
supply YB to QW, QW could act as a competitive constraint on BHP, whereas in the market where it did not 
supply YB to QW, BHP remains an unconstrained monopolist 

 
NT Power v PWA 

• How do you apply the SLC test where the current market has one monopoly supplier? The effect of the refusal 
is that the PWA continues to be a monopoly supplier (no SLC, just preserving status quo) 

• Apply the future with or without test (remember this does not compare the current market to the future) 
• If PWA had agreed to allow access to NT Power, NT Power would’ve given consumers a choice (would’ve 

been constrained to an extent by PWA, but nevertheless would’ve provided some competition in the market) 
• If PWA refused to allow access to NT Power, this preserves the monopoly in the retail market, meaning there 

would be no competition or price constraints 
• A relevant market exists if there is the potential for it to exist (doesn’t need to actually exist at the time), can 

still breach s 46 even if there’s only a potential market in the future without the conduct 
• If there is a monopoly player who does something to prevent a new competitor competing with them, thus 

maintaining the status quo of being a monopoly, this can still be a breach of s 46 
 
ACCC v Safeway 

• In Australia, there were 3 or 4 plant baker wholesalers operating 24 hours a day, which supplied to 
supermarkets, IGAs, milk bars etc 

• Safeway was the biggest buyer of bread from the pant bakers (a monopsony – one dominant buyer) 
• Competitors were paying a lower price for the bread than Safeway and undercutting Safeway’s retail prices 
• Safeway was faced with competition in the retail market for bread, could not maintain higher retail prices for 

bread while its competition received a discount on the wholesale price from the plant bakers 
• Safeway wanted the same wholesale price as competitors, plant bakers said no 
• Safeway deleted the products from their stores – pulled the bread off their shelves, stopped buying it, wouldn’t 

buy any more bread until they had the same price as their competitors 
• Plant bakers were dependent on Safeway buying their products to be viable, so were commercially 

blackmailed (had to do whatever Safeway told them to avoid making massive losses) 
• Was Safeway MMP under s 46? 
• Safeway had contravened the old s 46 
• The relevant market was buying and selling wholesale bread products in Victoria, in which Safeway had a 

substantial degree of market power 
• Substantial isn’t a mathematical or precise test, means a large or weighty force relative to the market 
• Technically, if Safeway’s prices were lower, that would be good for competition at the retail level 
• However, the effect of the conduct was to prevent other retailers getting a discount from the wholesalers and 

selling at a price less than Safeway, meaning that independent stores might disappear because no one would 
have a reason to go to them, which would reduce competition at the retail level 

• Safeway used its substantial degree of power in the wholesale market to extract discounts from the bakers 
• This deterred and prevented independent stores from engaging in competitive conduct in the retail market 
• Rare case where the buyer, not supplier, had a substantial degree of market power and engaged in MMP 

 
 
  


