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WEEK #1: 
INTRODUCTION TO REMEDIES 

 
NATURE OF REMEDIES 
 
Remedies are often defined as cures that are used to respond to a wrong or proposed wrong. The most 
common wrongs arising in private law are torts, breaches of contracts and breaches of equitable 
obligations. Legal remedies are usually judicial, in the sense that they depend on a court of law issuing an 
order in legal proceedings requiring the defendant to do, or refrain from doing, some act, such as paying 
money (damages), and so forth. Most remedies considered are judicially controlled in the sense that they 
are contingent on the issue of a court order. Some remedies, known as self-help remedies, operate 
when the plaintiff involves them without seeking recourse to the courts first. 
 
In other words, a remedy provides redress, or a ‘cure’ arising from a cause of action and is usually 
awarded by a court. A cause of action is simply a factual situation of which the existence entitles one 
person to obtain from the court a remedy against another person – Letang v Cooper [1965]. A cause of 
action arises when a person has suffered a wrong, either it be physical, financial, or equitable. When the 
wrong occurs, s/he immediately acquires the right to go to court to seek a remedy. 
 

CLASSIFICATION OF REMEDIES 
 
There are a number of ways in which remedies can be classified. These are discussed briefly below: 
 
I. Statute. 
II. Equity or. 
III. Common law. 
 
Remedies are derived from all 3 parts of the tripod and may be described according to their origin. 
Therefore, there are equitable remedies, common law remedies and statutory remedies. 
 
The three types of remedies are interrelated and interact within’ the legal system. Common law and 
equitable remedies are available pursuant to statute, for example, personal injuries, the Corporations 
Act (Cth) and commercial law and the ACL, and the Contracts Review Act 1980 (NSW).  
 
Further, the indicia for an equitable or common law remedy may be used by a court when deciding 
whether to award a statutory remedy. For instance, when determining whether a contract is unfair or 
unjust pursuant to the Contracts Review Act or the ACL. 
 
Therefore, when considering a remedy suitable for a cause of action, it is important to determine whether 
a statutory remedy is also available. 
 
Remedies may also be classified according to their purpose, therefore remedies may be: 
- Compensatory (common law damages, equitable compensation, damages in equity (Lord Cairns Act 
damages), damages pursuant to statute). 
- Restitutionary (counts of money had and received, quantum meruit and quantum valebat, account of 
profits, restitutionary damages, equitable compensation, constructive trusts, statutory restitution).  
- Declaratory (remedies arising when a court makes a declaration as to the facts of a case and/or the 
rights of the parties and may include nominal damages). 
- Punitive (exemplary damages, statutory penalties). 
- Coercive (sometimes called ‘specific relief’, include injunctions, specific performance, action for the 
agreed sum, statutory enforcement orders). 



Remedies may also be classified according to whether they are self-help or judicial. It is important to 
note that, self-help remedies, possibly excluding rescission, tend to operate outside the legal system, 
unless the party subjected to the remedy complains either to the police or the court. 
 
Self-help remedies include: 
- Ejection of a trespasser. 
- Abatement of a nuisance. 
- Eviction (sometimes). 
- Termination of a contract (although these usually end in court proceedings). 
- Rescission (ditto). 
 
The self-help remedies above involve the unilateral action of one of the parties, who takes action to 
remedy the wrong they believe they have suffered. However, self-help remedies are problematic because 
they are governed by legal principles which require a person to act with reasonable care and within’ the 
law. Many people are not aware of this and sometimes ‘take the law into their own hands.’ If they over 
react to a situation, their actions may result in them being charged with a criminal offence. For example, 
when a householder shoots an intruder. Judicial remedies are those handed down by the various courts. 
 

RELATIONSHIP BETWEEN RIGHTS AND REMEDIES 
 
The word ‘remedy’ derives from the Latin word remedium meaning medicine, or means of relief. This is 
what remedies do – they give some form of relief to the plaintiff. In fact, when a person goes to the court 
to ask for a remedy, it is often called ‘seeking relief’ for the violation of a right, as expressed in the quote. 
However, remedies are also types of rights. John Austen distinguished between remedies or secondary 
rights, and legal or equitable rights or primary rights as follows, ‘those which I call primary [rights] do not 
arise from injuries, or from violations of other rights and duties. Those which I call secondary [rights] arise 
from violations of other rights and duties, or from injuries, delicts [torts], or offences. Therefore, when a 
primary right is breached, a secondary right – a remedy – is created.  
 
In other words, a remedy can constitute a right in the sense of imposing on the defendant a correlative 
duty to the plaintiff, for example, a duty to pay damages to him or her or to perform a contract, such 
where secondary rights exist as they are brought in being for the protection of another, as a prior legal 
right, such as the right to performance of a contract. 
 

LEGAL AND EQUITABLE REMEDIES 
 
Equitable remedies are available in aid of both equitable rights, known as the exclusive jurisdiction of 
equity, and legal rights, the auxiliary jurisdiction of equity. They are only available as rights where the 
legal remedy is inadequate in the judgement of a court of equity. The legal remedy, such as 
compensation, is generally referred to as the ‘primary remedy’ with the equitable right, such as equitable 
compensation or specific performance, as the ‘secondary remedy.’ Equitable remedies are only available 
at the discretion of the court, no one has a ‘right’ to equitable remedies. They have the ability to seek the 
discretion of the court. They have a right to seek a remedy. 

 


