
LEGAL THEORY EXAM PREPARATION  
 

HARD CASES – THE NIGHTMARE AND THE NOBLE DREAM: 

 

Much time at law school is spent considering what are sometimes called ‘hard cases’, i.e. cases whose result is not dictated 

by the settled rules of either the general law or statute.  

 

Why do such cases preoccupy us? Some of the answers to that question are related to the nature of the academic study of 

law. Such cases, because they have no easy answer, are intellectually challenging for academics and students alike: in 

particular, they call for ingenuity in legal reasoning; this means that they offer an opportunity to hone skills of argumentation 

and legal rhetoric; in turn, the study of real-life hard cases affords valuable practice for students preparing to take exams in 

doctrinal subjects, since the exams usually involve hypothetical hard cases. Why else might hard cases preoccupy us?  

 

CLASS COMMENTARY:  

 

Nightmare and Noble dream debate – about fear that in hard cases the dream is not being implemented and that instead 

someone surrounding themselves with Lockean vision is instead implementing a private version of justice.  

 

SOCIAL CONTRACT DIMENSION → (see for example Hobbes and Locke). Hard cases go to heart of social contract. 

Government’s coercive power and the confidence of the people of the government in power.  

 

• A typical legal matter, if the law is supposed to have an answer to this dispute, who is it that after days of argument and 

weeks of reading this judges cannot agree amongst themselves to the resolution of dispute? Liable to set member of the 

public into the train of inquiry.  

• Certain legal systems do not permit themselves this awkwardness by disallowing dissenting opinions. We expose to the 

whole world the inherent uncertainty in these difficult legal questions → a self-confidence involved in saying that we 

are so sure of obedience and faith in institutional order that we are willing to take the risk of this question occurring.  

 

Multiple judicial opinions threaten the confidence in the judicial and by extension government system – our allowance of 

dissent does not guise the fact that there is a great deal of concern in judicial branch that what readers take away is not 

imposition of will on human parties but impression of what is being done by judges is to speak on behalf of the law – an 

objective and impersonal set of rules and principles.  

 

• The MASON COURT: the court has retreated behind a façade of legalism and technical excellence e in statutory 

construction. The Mason Court brought scrutiny upon judicial branch of government which in guardians of the state’s 

view (protector of the Lockean order) led to politicisation of judiciary and deputy prime minister at the time wanted 

conservative on the HCA (Callinan)  

• The more people see courts as not dissimilar to parliament – the less likely they are to treat laws judicial arm with the 

degree of reverence and awe that gives it the maximum chance of being respected and obeyed. The response to this is 

the retreat from the overt activism of the court like the Mason Court.  

• US Supreme Court has been politicised overtly, for example, but nonetheless that judges such as Scalier wanted to 

insist that what they were doing was a technical exercise.  

• Ultimately this is a fight for legitimacy to maintain Lockean promise that you are not being ruled by men and their 

preferences but a rational preference for objective rules and principles → this is where Hart and Dworkin come in.  

 

HLA 

HART 

“THE NIGHTMARE AND THE NOBLE DREAM” (1977) 

Role which courts (in particular US SC) play in American government: in DE TOCQUEVILLE'S words, 

‘scarcely any political question arises in the United States that is not resolved, sooner or later, into a 

judicial question’.  

Two features noted by Hart → 

1. Supreme Court's own decision that it had power to review and declare unconstitutional and so invalid 

enactments of Congress as well as of the state legislatures; and  

2. Its doctrine that the clause of the 5th Amendment (later 14th Amendment) providing that no person 

should be deprived of life, liberty, or property without due process of law, referred not merely to 

matters of form or procedure but also to content of legislation, so that even a statute of Congress 



passed by an overwhelming majority and conforming to all Constitutional procedural requirements, 

might still be held invalid because its interference with individual liberty or with property did not 

satisfy the requirement of a vague undefined standard of reasonableness or desirability → a doctrine 

which came to be called ‘substantive due process’.  

This doctrine secured for the power of review a vast scope and set the American courts afloat on a sea of 

controversial value judgments,  

• it became plain that in exercising these wide powers to monitor not only the form and formalities of 

legislation but also its content, the courts were doing something very different from what 

conventional legal thought in all countries conceives as the standard judicial function: the impartial 

application of determinate existing rules of law in the settlement of disputes (undemocratic?)  

Jurisprudential attempts at answering the question ‘with what general conception of law were such 

judicial powers compatible’, oscillated between two extremes – what Hart calls Nightmare and Noble 

dream.  

I. THE NIGHTMARE:  

• NIGHTMARE → litigants in law cases consider themselves entitled to have from judges an 

application of the existing law to their disputes, not to have new law made for them: the image of the 

judge as an objective, impartial, erudite and experienced declarer of law is an illusion (supports de 

Tocqueville’s observation above) – if your Constitution has made law of what elsewhere would be 

politics, it has done so at the risk of politicizing your courts, Justices acting as a third legislative 

chamber.  

° the courts' use of their powers of judicial review to effect major law reforms, which in other 

countries have been brought about, if at all, only after bitterly fought parliamentary battles, has 

provided a different series of examples to support the Nightmare view of the judicial process as 

mere cryptο-legislation. 

° Should not be surprising that one great branch of American jurisprudential thought should be 

concerned to present the Nightmare view that judges make the law which they apply to litigants 

and are not impartial, objective declarers of existing law. 

LEGAL REALISM:  

Judicial change and development of the law were, Holmes insisted, the expression of judges' ‘instinctive 

preferences and inarticulate convictions’ in response, as he said, to the ‘felt necessities’20 of his time. 

his protest was made to secure a conscious recognition by lawyers of the legislative powers of the courts 

so that judicial change and readjustment of the law should be made after an explicit weighing of what he 

termed ‘considerations of social advantage → an example of what Morton White terms the “revolt against 

formalism”?  

Thus the laissez-faire interpretation of the due process clause of the Constitution, erecting freedom of 

contract into an almost absolute principle and striking down in its name much progressive social welfare 

legislation, was stigmatized as an example of the vices of formalism, black letter law, and excessive use of 

logic or of ‘slot machine’ or mechanical jurisprudence.  

Had a large and still visible influence on the style of adjudication in American courts and upon legal 

education which at any rate some English lawyers now much envy. For its main effect was to convince 

many judges and lawyers, practical and academic, of two things:  

1. first, that they should always suspect, although not always in the end reject, any claim that existing 

legal rules or precedents were constraints strong and complete enough to determine what a court's 

decision should be without other extra-legal considerations;  

2. secondly, that judges should not seek to bootleg silently into the law their own conceptions of the 

law's aims or justice or social policy or other extra-legal elements required for decision, but should 

openly identify and discuss them. 

II. THE NOBLE DREAM:  

Represents the belief, perhaps the faith, that, in spite of superficial appearances to the contrary and in spite 

even of whole periods of judicial aberrations and mistakes, still an explanation and a justification can be 

provided for the common expectation of litigants that judges should apply to their cases existing law and 

not make new law for them even when the text of particular constitutional provisions, statutes, or 

available precedents appears to offer no determinate guide. 

https://www-oxfordscholarship-com.ezp.lib.unimelb.edu.au/view/10.1093/acprof:oso/9780198253884.001.0001/acprof-9780198253884-chapter-5#acprof-9780198253884-note-105


• And with this goes the belief in the possibility of justifying many other things, such as the form of 

lawyers' arguments which are addressed in courts to the judges as if he were looking for, not 

creating, the law;  

° the fact that when courts overrule some past decision, the later new decision is normally treated 

as stating what the law has always been, and as correcting a mistake, and is given a 

retrospective operation;  

° and finally, the fact that the language of a judge's decision is not treated, as is the language of a 

statute, as the authoritative canonical text of a law-making verbal act. 

The conception that behind or above positive law there is a universal natural law discoverable by human 

reason and applicable to all men at all times and places has indeed had its place in American 

jurisprudence. 

HOWEVER → the Noble Dream that even when a particular provision of the positive law is 

indeterminate there is none the less an existing law somewhere which judges can and should apply to 

dispose of the case, does not, in the work of the most renowned American jurists, take the form of an 

invocation of a universal natural law. 

• Involves a rejection of a belief which has sustained the Nightmare view of adjudication → if a 

particular legal rule proves indeterminate so that the court is unable to justify its decision as the strict 

deductive conclusion of a syllogism in which it appears as a major premise, then the decision which 

the court gives can only be the judge's legally uncontrolled choice 

• A judge faced with the indeterminacy of a particular legal rule does not have as his only recourse 

what Holmes called the ‘sovereign prerogative of choice’. He is not at once forced into the position 

of a law-maker, even an interstitial law-maker.  

° The illusion that he is so forced is due to a failure to give proper weight to the fact that legal 

decision-making does not proceed in vacuo but always against a background of a system of 

relatively well-established rules, principles, standards and values. 

° By itself, a given legal PROVISION in its paper formulation may give no determinate 

guidance, but in the whole system of which the given provision is a member there may be, 

either expressed or latent, PRINCIPLES which, if consistently applied, would yield a 

determinate result. 

Idea from Roscoe Pound → courts should not consider themselves free to legislate for such cases, not 

even in accordance with their conceptions of justice or social good, but should instead search in the 

existing system for a principle or principles which singly or collectively will both serve to explain the 

clear existing rules and yield a determinate result for the instant case. 

• Examples Donoghue v Stevenson → based on existing legal duty of care from general considerations 

across case law – broad principle served both to define the relationships and explain already 

established clear rules and to provide an answer in an unsettled case.  

This style of decision is characteristic of the general holistic approach urged by Pound and later jurists 

whose theories of adjudication at least approximate the Noble Dream, and is enough to refute superficial 

theories that when a particular legal rule proves indeterminate the judge can only then push aside his law 

books and proceed to legislate 

HOWEVER plainly, merely to adopt this style of decision is not in itself sufficient to banish the 

Nightmare.  

• Pound → at still higher levels of the legal system above that of principles, there are the received 

values or ideals of the system, again either explicitly acknowledged or inferable from its established 

rules and principles, and that recourse to these would suffice to determine which of a number of 

conflicting or alternative principles should prevail (although this could be subject to similar 

questions pushed further). 

 DWORKIN →  

• Like Pound rejects the idea that a legal system consists only of its explicit authoritative rules and 

emphasizes the importance of implicit unformulated principles;  

• and like Llewellyn he rejects the idea, which he attributes to positivist jurisprudence, that the judge 

must, when the explicit rules prove indeterminate, push aside his law books and start to legislate in 

accordance with his personal morality or conceptions of social good or justice. 



So for Dworkin, even in the hardest of hard cases where each of two alternative interpretations of a statute 

or two conflicting rules seems to fit equally well the already clearly established law, the judge is never to 

make law.  

• According to the new theory, the judge, however hard the case, is never to determine what the 

law shall be; he is confined to saying what he believes is the law before his decision, though of 

course he may be mistaken. 

• This means that he must always suppose that for every conceivable case there is some solution which 

is already law before he decides the case and which awaits his discovery.  

• He must not suppose that the law is ever incomplete, inconsistent, or indeterminate; if it appears so, 

the fault is not in it, but in the judge's limited human powers of discernment, so there is no space for 

a judge to make law by choosing between alternatives as to what shall be the law. 

Dworkin recognizes that at any level of inquiry into the system and the general principles which may be 

said to be immanent in the existing law there may be unresolved questions of this sort. To deal with them 

the judge must, ideally at any rate, open up much wider-ranging questions of justice and political 

morality. 

• judge thus must decide what conception of the fundamental values protected by the system, such as 

liberty or personal dignity or equality, is superior. Plainly this is a HERCULEAN TASK and 

Professor Dworkin rightly calls the judge, whom he imagines embarked on the construction of such a 

theory, Hercules. 

• Lends weight to the idea that what Dworkin has in mind is a regulatory ideal – something to which a 

judge should aspire.  

CHIEF CRITICISM OF DWORKIN → of his insistence that, even if there is no way of demonstrating 

which of two conflicting solutions, both equally well warranted by the existing law, is correct, still there 

must always be a single correct answer awaiting discovery.  

Dworkin's version of the Noble Dream challenges at two crucial points two themes which have dominated 

English jurisprudence: 

1. the insistence that, though the law may be at points incomplete or indeterminate, so far as it is 

determinate there are means of demonstrating what it is by reference to a legal system's criteria of 

validity or its basic provisions concerning the sources of law (subscribed to by positivists); and  

2. the utilitarian conception that both judges and legislators, in considering what the law ought to be, 

may and indeed must at many points take account of general utility and of what will most advance 

the general welfare. 

But for Professor Dworkin, a judge who thus steps into the area of what he calls policy, as distinct from 

principles determining individual rights, is treading forbidden ground reserved for the elected legislature 

(cf. position considering that it is proper and at times necessary for judges to take account of the impact 

of their decisions on general community welfare).  

Dworkin's exclusion of such considerations from the judge's purview is part of the general hostility to 

utilitarianism that characterizes his work.  

• the judge must not concern himself with considerations of general utility but also with the 

conventional idea that liability in negligence is imposed as a matter of justice between the parties, on 

the footing that the victim of another's negligence has a moral right to have his loss made good by 

the negligent party, so far as monetary compensation can do this.  

 


