
 
 

PRINCIPLES OF BUSINESS LAW WEEK 3 NOTES 

OPPORTUNITIES FOR COURT-MADE LAW 
 

- When the meaning of an existing law requires interpretation 
- When existing law has not previously been applied to a novel case 
- When the judge uses a rule of natural, moral or customary law and applies it to a 

case to make it national law 
- When the judge is unable to find any existing rule at all, and chooses to decide a 

case on its facts without reference to any rule 
 

COMMON LAW VS EQUITY 
 
Common law 
Uniform rules of law, characteristically applied in a strict way 
 
Equity 
Rules that pay special attention to notions of justice or fairness 
 
*Common law and equity can be referred to jointly as ‘case law’ or ‘the general law’ 
 

ORIGINAL HEARINGS AND APPEALS 
 
When a case comes to court for the first time, it is referred to as ‘original’ or a hearing at 
‘first instance’. (Parties are referred to as plaintiff and defendant in civil cases) 
 
If the case is appealed, parties are referred to as appellant and respondent 
 

COMPONENTS OF A LAW REPORT 
 
Court and key dates 
A law report will begin by indicating which court decided the case, along with various 
dates. If two dates are shown, the earlier date is when the court heard argument from 
counsel at the end of the hearing. The later date (or a single date) indicates when 
judgment was given. This date is the date on which the case became a precedent for 
new cases. 
 
Catchwords 
List of the key words and phrases used in a law report. They provide a succinct summary of 
the subject matter and concepts referred to. 
 
Headnotes 
A headnote is an outline of the report. Headnotes usually include a summary of the facts 
of the case and a statement of the issues under consideration. If the case is an appeal, 
the procedural history of the case may also be outlined. Sometimes headnotes summarise 
the court’s reasoning and conclusions. A list of previous cases relied on, or legislation 
applied, may also be provided. 
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Judges and legal representatives 
Each judges’ name is followed by an abbreviation CJ (chief justice) or J (justice) 
 
Judgments 

- Starts with a summary of the facts 
- The particular question / legal issue that needs to be decided is stated 
- The relevant law is reviewed 
- Judges may explain why or how a legal rule is being interpreted, extended or 

modified 
- The relevant rules are applied to the facts and conclusions are drawn 

 

COURT HIERARCHIES IN AUSTRALIA 
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THE DOCTRINE OF PRECEDENT 
 
Two conditions for binding precedent: 

- Material facts of the two cases are sufficiently similar and cannot be distinguished 
- Previous decision is made by a superior court in the same court hierarchy 

 
Otherwise, past decisions of other cases can be considered persuasive precedent 
 

RATIO DECIDENDI 
 
Refers to ‘the reason for the decision’ 
 
Consists of two elements: 

- Material facts which define the type of situation which the particular rule applies 
- The precise rule of law which the court has applied to resolve the issue 

 

OBITER DICTA 
 
Refers to ‘surrounding words’ 
 
Refers to all other elements of the judgement that are not the ratio decidendi. 
 

PROCESS OF USING CASE LAW 
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EXAMINABLE CASES 
 

I. Taylor v Johnson (1983) 151 CLR 422 
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II. Balfour v Balfour [1919] 2 KB 571 
 
Contract; formation; intention to be legally bound; agreements between spouses 
 
Facts: Balfour was employed in Ceylon (now Sri Lanka). He and his wife travelled to England for a 
visit. When it was time to return to Ceylon, Ms Balfour was unwell and her doctor advised her to 
remain in England and rejoin her husband only when she was better. To provide for her while she 
remained in England, Mr Balfour promised to pay her £30 each month until she rejoined him. 
However, Mr and Ms Balfour later separated and divorced. Ms Balfour brought an action against Mr 
Balfour to enforce the promise to pay maintenance. 
 
Issue: Was an agreement of this type, made between married persons, legally enforceable? 
 
Decision: The agreement was not legally enforceable because, in the circumstances, it could not be 
inferred that it was intended to be legally enforceable. 
 
Reason: Spouses make many domestic agreements, but these agreements do not become legally 
enforceable, ‘because the parties did not intend that they should be attended by legal consequences’. 
The courts would be swamped if such agreements could be sued on. Atkin LJ said (at 579): 
[Such agreements] are not sued upon, not because the parties are reluctant to enforce 
their legal rights when the agreement is broken, but because the parties, in the inception 
of the arrangement, never intended that they should be sued upon. 
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III. Cohen v Cohen (1929) 42 CLR 91 
 
Contract; formation; intention to be legally bound; agreements between spouses 
 
Facts: Ms Cohen alleged that, before she married the defendant in 1918, he had promised to pay her 
£100 a year as a dress allowance. The money was to be paid in quarterly instalments of £25. The 
money was paid until early 1920. In 1923 the parties separated. Ms Cohen then claimed that Mr 
Cohen owed her £278, being unpaid instalments of the promised dress allowance. 
 
Issue: Was the promise to pay a dress allowance intended to create a legally enforceable agreement? 
 
Decision: Dixon J concluded that in the circumstances it could not be inferred that legally enforceable 
relations were intended. 
 
Reason: On an arrangement between a couple engaged to be married, Dixon J said (at 96):  
But these matters only arise if the arrangement which the plaintiff made with the defendant was 
intended to affect or give rise to legal relations or to be attended with legal consequences (Balfour v 
Balfour [1919] 2 KB 571; Rose & Frank Co v J R Crompton & Bros Ltd [1923] 2 KB 261). I think it 
was not so intended. The parties did no more, in my view, than discuss and concur in a proposal for 
the regular allowance to the wife of a sum which they considered appropriate to their circumstances at 
the time of marriage … 
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IV. Merritt v Merritt [1970] 1 WLR 1211 
 
Contract; formation; intention to be bound; agreements between spouses 
 
Facts: Mr and Ms Merritt married in 1941 and borrowed money from a bank to build a house. They 
lived in it over the years while jointly contributing to paying off the loan. The house was originally 
owned by Mr Merritt alone but in 1966 it was put into joint ownership with Ms Merritt. Some time 
thereafter, Mr Merritt began an extramarital relationship with another woman and left his wife. 
Having separated, Mr and Ms Merritt met to discuss their financial position. Ms Merritt agreed to 
finish paying off the loan on the house, and in return Mr Merritt promised that when the loan was 
completely repaid he would transfer the house to Ms Merritt’s sole ownership. He signed a letter to 
this effect but, when the time came, he refused to transfer the house to Ms Merritt. Ms Merritt brought 
a legal action to enforce it. 
 
Issue: Was the promise to transfer the house to Ms Merritt intended to be a legally enforceable one, 
despite the parties being spouses? 
 
Decision: It could be inferred from the circumstances that the agreement was intended to be legally 
enforceable. 
 
Reason: Whether or not an agreement is intended to be legally enforceable is something that is 
decided objectively. The court asks what intention can reasonably be inferred from the circumstances 
at the time of the agreement. Lord Denning MR said (at 762): 
In all these cases the court does not try to discover the intention by looking into the minds of the 
parties. It looks at the situation in which they were placed and asks itself: would reasonable people 
regard the agreement as intended to be binding? In the present case, the court decided that when the 
facts of a case show that the goodwill between married persons has broken down, it can be inferred 
that they no longer rely on honourable understandings, and that they intend their agreements to create 
legal obligations. 
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