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TOPIC 1  - INTRODUCTION & UNIFORM EVIDENCE ACT 
 
Introduction to the Uniform Evidence Acts 
 
Evidence law: defines the type of information that fact-finders can and cannot be received by a decision maker 
(whether a judge alone or member of the jury) to resolve factual issues in dispute in civil and criminal proceedings. 
 
The 2008 Victorian Evidence Act (Evidence Act) is based on legislation that has been operational in NSW and 
Federal courts since 1995. It has only been operational in Victorian courts since January, 2010. The legislation 
extinguishes most of the common law rules with the goal of uniform evidentiary rules in all state, territorial and 
federal courts. 
 
62 Restriction to "first-hand" hearsay 
 
(2) A person has personal knowledge of the asserted fact if his or her knowledge of the fact was, or might 
reasonably be supposed to have been, based on something that the person saw, heard or otherwise perceived, 
other than a previous representation made by another person about the fact. 
 
It is an unnecessarily complex definition of what is essentially a simple concept: first hand hearsay.  
 
The Victorian Courts, in particular the Supreme Court & Court of Appeal, are rapidly accumulating case law that 
explores the provisions in the Evidence Act. In these decisions, judges do refer to NSW decisions as authority for 
various principles.  
 
Overarching concepts: evidence in the courtroom 
The best place to start with the Evidence Act is with the various types of evidence that are dealt with by the 
legislation and the overall scheme of the legislation.  
 
The legislation deals with three types of evidence: 

1. Witness testimony 
2. Physical objects or exhibits 
3. Documents 

 
Witness Testimony 
Witness testimony is usually called oral evidence or viva voce evidence in practice – testimony is more of an 
American usage.  Of the three types of evidence, oral evidence is the most problematic. It is problematic since it 
based on the perceptions and memory of a human being. Human beings are bizarre, unpredictable, fallible and 
potentially dishonest. When you examine a witness you never know exactly what will come out of his or her mouth 
- particularly during cross-examination.  
However, it can be said that the evidence that the witness gives will fall into one of these three types: 

1. Honest evidence 
2. Dishonest evidence 
3. Honest but mistaken evidence  

 
Working out what type of evidence is being given is in part derived from the person giving the evidence. What to 
believe and what not to believe is the function of the jury or judge/magistrate depending on the type of hearing. 
However, a reliable guide as to a person’s honesty or otherwise is elusive. Facial micro expressions, polygraph tests 
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of circumstantial evidence and we will see examples of it throughout the course. Circumstantial evidence is often 
quite common in a criminal trial. Can you think of a reason why this might be the case?     
 
Outline of the Evidence Act 
The Evidence Act, which is a collection of rules, has a fairly simple outline that is easy to remember. The individual 
rules can be complex, however, the overall scheme of the act is not. The Act creates three stages that any item of 
evidence (witness, exhibit or document) must survive before it can be admitted. If an item of evidence fails to 
survive a single stage it will be excluded.  
 
 

1. The evidence must be relevant. 
2. The evidence must not violate any exclusionary rule. 
3. The evidence must satisfy the discretion of the trial judge. 

 
If the evidence survives all the stages, it will be admitted. A simple diagram that represents the 3 stages can be 
drafted as follows: 
 

 
 
You can use this diagram as a guide when answering problem questions in which you will have to decide 
whether an item of evidence is admissible or not.  
A complete answer would recognise that all three stages must be satisfied as opposed to focusing exclusively on a 
single exclusionary rule and overlooking the requirement of relevance and discretion.  
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TOPIC 2- VERBAL EVIDENCE, COMPETANCE & QUESTIONING  
 
In order to adduce evidence from a witness, they must be both competent and compellable. The Evidence Act 
deals with the type of evidence a witness can give as well. 
 
COMPETENCE 
Competence focuses on who is qualified to give evidence in court. 
 
s. 12 – Unless otherwise provided for in the Act, all witnesses are competent and compellable  
 
s. 13 (exceptions) – A person who is not competent to give sworn evidence may give unsworn evidence  
 
Section 13 places a filter to exclude two categories of people: young people and the mentally impaired. 
 
S. 13(1) (general provision) –  A person is not competent to give evidence (sworn or unsworn) if they do not have 
the capacity to:  
 i) understand a question, or  
 ii) give an answer that can be understood  

and this cannot be overcome   
(Example: age, mental impairment, physical impairment …) 
 
S. 13(2) –  a person who is not competent to give evidence about some facts can give evidence about other facts  
(example: a child witness to arson…) 
 
S. 13(3) (sworn evidence) – a person is not competent to give sworn evidence if they do not understand that they 
are under an obligation to tell the truth  
 
S. 13(4) (unsworn evidence) – a person who is not competent to give sworn evidence can give unsworn evidence  
 
S. 13(5) (unsworn evidence) –  A person can give unsworn evidence if the court has told them:  

i) it is important to tell the truth,  
ii) they will be asked questions that they know, do not know, or cannot remember, and they should answer 
accordingly,  
iii) they may be asked questions that are true or untrue, and they should agree with the statements they 
believe are true, and they should not feel pressured to agree with the statements they believe are not true  

 
The difference between sworn and unsworn evidence is the weight that will be attributed to that evidence.  
 
(S. 13(6) – repeats presumption of competence set out in s. 12) 
 
Compellability  
Compellability focuses on who can be forced to give evidence in Court.  
 
s. 12 – Unless otherwise provided for in the Act, all witnesses are competent and compellable  
 
EXCEPTIONS TO COMPELLABILITY 
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• Mr Jackson brought proceedings in negligence against Lithgow City Council, arguing that his injuries were 
caused by tripping from the small retaining wall.  

• Mr Jackson's injuries prevented him from recalling how he came to be injured, and he sought to rely on a 
statement contained in a record made by the ambulance officer or officers summoned to assist him, which 
was: "? FAll from 1.5 metres onto concrete" ("the Statement").  

 
Two issues were presented in the High Court.  

• The first was whether the Court of Appeal in its second decision was correct to hold that the Statement was 
admissible.  

• The second was whether, even if the Statement was not admissible, the conclusion that causation was 
established could be supported by other evidence.  

Held:  

• The High Court held unanimously that the Court of Appeal erred in treating the Statement as an admissible 
opinion under s 78 of the Act. The Statement was so ambiguous as to be irrelevant 

• In any event, the nature of the Statement was such that it was not possible to find positively that it stated an 
opinion. Moreover, even if it was assumed that the Statement did express an opinion, it was not one which 
satisfied s 78 of the Act.  

• The Court held by majority that Mr Jackson had not established causation because the conclusion that a fall 
from the vertical western face of the drain caused his injuries could not be drawn on the balance of 
probabilities 

R v Fieldman [2010] 
In R v Fieldman (Ruling No 1) [2010] VSC 257 the prior convictions of the deceased were held to be relevant and 
evidence admitted, in that they may have motivated the deceased to flee from the accused with particular 
desperation. Kaye J held that the evidence was substantially more probative than prejudicial, and declined to 
exercise his discretion under s 135.  
It was said that ‘the question is whether the evidence, if it were accepted, could rationally affect (directly or 
indirectly) the assessment by the tribunal of fact, here the jury, of the probability of the existence of a fact in issue in 
the proceeding.’ 
 

Patrick v The Queen[2014] VSCA 89; 
Father came to his daughter and made admission ‘he wanted to apologises for everything he had done’ 
 
Issue: the girl was asked, what do you think, the father meant by that comment? She replied; that it was regarding 
indecent assault. 
 
Papakosmas v The Queen [1999] HCA 37 
Victim leaving toilet, she encountered Pap, Pap forced the complainant to engage in a sexual act, despite her 
protest/resistance.  
 

• The fact the complainant made a comment to her colleague, does that make a difference, because she said 
to her colleague or not, the rape occurred 

• It is relevant because it happen right after the incident; HC said it made it more likely to happen. 
o Hersey; HC cited cases relating to Hersey. 

 
Held: relevant evidence ‘relationship evidence’ i.e. when the incident occurred and when it was told to others 
 

http://www.austlii.edu.au/au/cases/vic/VSC/2010/257.html
http://evidenceact2008.blogspot.com/2009/07/136-general-discretion-to-exclude.html


…….. 
   

30 of 121 
 

 
TOPIC 5- HEARSAY EVIDENCE 

 
Hearsay evidence only applies – if you are trying to prove a fact.  
 
When looking at first section hearsay exception – need to make sure that someone has seen or heard; perceived 
the representation being made  
 

The rule against hearsay evidence 

The rule against hearsay comes from ‘the best evidence rule’, an old common law principle that says that the best 
evidence is ‘original evidence.’  

Thus, the court will prefer the evidence of an eye-witness giving their account of the facts from their memory 
under oath in the witness box.  

The Rule against hearsay therefore deems hearsay evidence prima facie inadmissible.  

 

The Rule against hearsay is contained in section 59 of the Act:  

Section 59: The hearsay rule—exclusion of hearsay evidence 

(1)     Evidence of a previous representation made by a person is not admissible to prove the existence of a fact that 
it can reasonably be supposed that the person intended to assert by the representation. 

(2)     Such a fact is in this Part referred to as an asserted fact. 

 

What is hearsay evidence? 

As noted above, section 59 defines hearsay evidence as:  

“Evidence of a previous representation made by a person is not admissible to prove the existence of a fact that it 
can reasonably be supposed that the person intended to assert by the representation.” 

Hearsay evidence therefore has two elements:  

● a previous representation; and  
● Tendered to prove the existence of a fact that it can reasonably be supposed that the person intended to 

assert by the representation. 
 

First-hand hearsay 

The person who makes a representation asserting a fact has personal knowledge of the fact. 

Example: A school burns down. Michael sees it. Michael says: “the school burned down”.  

Second-hand hearsay 

The person who makes a representation asserting a fact does not have personal knowledge of the fact – they have 
been told by someone who did have personal knowledge. 

Example: A school burns down. Michael sees it. Michael says to his friend James: “the school burned down.” (This is 
first-hand hearsay).  
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 The role of reaching conclusions or opinions that are based on evidence (facts) belongs to the jury alone, and 
not witnesses. This is the rationale for the opinion rule.  

 Despite the opinion rule, which excludes opinion evidence, opinions do enter the courtroom in a variety of 
ways. We will examine some exceptions to this rule.  

EXCEPTION: Evidence relevant otherwise than as opinion evidence 

Section 77 – Evidence relevant otherwise than as opinion evidence: 

The opinion rule does not apply to evidence of an opinion that is admitted because it is relevant for a purpose other 
than proof of the existence of a fact about the existence of which the opinion was expressed. 

• This section allows opinion evidence to be admitted if it is not being used to prove a fact based on the opinion, 
but for some other purpose.   

• An example might be to explain why the witness then did something (after he or she heard the opinion). 

EXCEPTION: Lay opinion 

Section 78 – Lay opinions: 

The opinion rule does not apply to evidence of an opinion expressed by a person if –  

(a) the opinion is based on what the person saw, heard or otherwise perceived about a matter or event; and 

(b) evidence of the opinion is necessary to obtain an adequate account or understanding of the person’s 
perception of the matter or event. 

• Both requirements in (a) and (b) must be satisfied in order for a ‘lay opinion’ to be admitted into evidence.  
• This provision follows the common law tradition that permits exceptions to the opinion rule for lay witnesses. 
• In Patrick v Opinion, the county judge got it wrong, when he refused to admit evidence of admission, which 

may have been necessary to obtain other matter of the event,  

Lithgow City Council v Jackson [2011] HCA 36; (2011) 244 CLR 352:  

The common law permitted the reception of non-expert opinion evidence where it was very difficult for the 
witness to convey what they had perceived about an event or condition without using rolled-up summaries of lay 
opinion, either in lieu of or in addition to whatever evidence of specific matters of primary fact they could give 
about that event or condition. 

Over time, the common law developed a list of opinions that have been recognised as necessary and of assistance 
in understanding the testimony of a witness, and therefore admissible as a ‘lay opinion’:  

1. the identity of individuals, handwriting or things; 

2. the apparent age of a person; 

3. the speed at which an object was moving; 

4. the condition or state of something, such as the weather or a road; 

5. a person’s emotional state; 

6. a person’s physical condition; 

7. Character evidence, which is exempted from the opinion rule under section 110, is itself a form of opinion 
evidence. (Note this list is not exhaustive.) 

R v Whyte [2006] NSWCCA 75  
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three elements: training, study and experience. However there was no relationship between her opinion and her 
specialised knowledge. It was an opinion that fell within the general knowledge of the judge or jury.  

(iii) Wholly or substantially based on specialised knowledge 

• There must be a relationship between the expert’s opinion and their specialised knowledge.  
• In the case where the expert offers multiple opinions, then it will be necessary to carefully examine the 

relationship between each opinion and their specialised knowledge.  
• It is possible that an expert will stray into areas that are beyond their specialised knowledge during 

examination-in-chief, in which case their opinion will not fall within the section 79 exception.  

Some practical guidelines 

1. Specialised Knowledge An expert opinion that can be classified as general knowledge would be something that 
the jury would be expected to know or could reach an opinion about themselves. Such an opinion would be 
based on general knowledge and not specialised knowledge.  

2. Training, Study or Experience  It is important to note that the legislation broadens the grounds upon which 
specialised knowledge can be acquired. The common law was sceptical about specialised knowledge that was 
based entirely on experience rather than training or study. Typically an expert would possess academic 
qualifications. This is now not absolutely essential. 

3. Wholly or Substantially Based on that Knowledge  The opinion must be based on the witness’s specialised 
knowledge. This means that you should compare the opinion expressed by the witness with their specialised 
knowledge. They must be related.  If a witness is a ballistics expert, then their opinion must be about firearms 
rather than knives or poisons.  Overall, section 79 is quite broad, which means that much expert evidence will 
satisfy this exception to the opinion rule. It does not mean that it will be admitted, however. The trial judge 
may exclude it in the exercise of their discretion under section 135.  

 
The ‘basis rule’: 
At common law under the so-called ‘basis rule’, whilst the expert opinion must be based on specialised knowledge, 
the facts underpinning the evidence must also generally be disclosed to the court. (Ramsay v Watson [1961] HCA 
65; (1961) 108 CLR 642)  

The Evidence Act does not specifically adopt this rule.  

However, an expert will have to set out at least in general terms the basis for their conclusions and opinions, so 
that it can properly be determined whether the opinions are truly within the sphere of the expert’s knowledge.  

The ‘ultimate issue rule’ and ‘common knowledge rule’:  

‘Ultimate issue’ rule:  

At common law, lay and expert witnesses were prohibited from expressing an opinion as to whether a person’s 
conduct conforms to a legal standard, such as whether a person is negligent, innocent or guilty of an offence, had 
acted under duress, etc.  

‘Common knowledge’ rule:  

Common knowledge, as opposed to specialised knowledge, is knowledge that would be familiar to both the trier of 
fact and an expert. At common law, expert opinions that were based on common knowledge were excluded from 
expert opinions. 

**Section 80 of the Act abolished these two common law rules. 
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R v Ellis [2003] NSWCCA 319 

 In R v Ellis the court did not adopt the ‘another rational view’ test – they adopt a less stringent test. 
 This was decided pursuant to the test in the Evidence Act (NSW), which is that the evidence must have 

“significant probative value”. 
Facts:  

 The accused was charged with 11 counts of breaking and entering, all of which were committed on commercial 
premises in rural NSW. In every case, access was obtained by removing glass from the frame. 

 The question was whether each count could be used as evidence for each other count. 
 The trial judge, without referring to Pfennig (the ‘no other rational view’ test) ruled that it met the significant 

probative value requirement in the statute, and that the evidence could be admitted.  

 The accused appealed. 

 Held: The Court of Appeal dismissed the appeal.  

 The court said the statutory requirement in the Evidence Act meant that there was no need to refer to the test 
in Pfennig.  

 The words in the Act are “significant probative value”. The court stated that there may be some circumstances 
in which the evidence is so prejudicial that the Pfennig test should still be applied, however ultimately, the 
words of the statute are key and should be applied.  

Under the Evidence Act: (Note that the definition of tendency or coincidence is contained in the rule against 
tendency and coincidence.) 

Section 97 – The tendency rule  

(1) Evidence of the character, reputation or conduct of a person, or a tendency [first level] that a person has or had, 
is not admissible to prove that a person has or had a tendency [second level] (whether because of the person's 
character or otherwise) to act in a particular way, or to have a particular state of mind unless- 

(a) the party seeking to adduce the evidence gave reasonable notice in writing to each other party of the 
party's intention to adduce the evidence; and 

(b) the court thinks that the evidence will, either by itself or having regard to other evidence adduced or 
to be adduced by the party seeking to adduce the evidence, have significant probative value. 

It is important to distinguish and remember the dynamic between fact we are trying to prove and evidence of 
tendency to act in particular way. 

How to determine Tendency? 

Step 1: Evidence (Pfening admission that he abducted H)  

Step 2: Conduct There are certain facts that cannot be adduced to prove that someone has tendency to do 
something, i.e. the facts of character, reputation, conduct of a person, tendency. 

I.e. conduct- abducted for sexual purposes, with the same modes of operandi H (fact) > what was the evidence 
(Pfening evidence – his own admission) 

Step 3: Tendency [in Pfening the tendency they were trying to establish was the tendency to abduct children with a 
particular mode of oprendi] why did this have a value to the case?   To prove the ultimate fact in issue [significant 
probative vale?] 

Step 4: Ultimate fact in issue -Pfennig abducted for sexual purpose, Micheal Black and murdered him. 
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THE FINALITY RULE AND EXCEPTIONS TO THE CREDIBILITY RULE  

There are a large range of circumstances where credibility evidence is admissible where the witness is not the 
accused.  

The legislature has attempted to nevertheless curtail the time spent in court focusing on credibility evidence by 
stipulating that answers given to questions regarding credibility are final. This embraces the “collateral fact” or 
“finality rule” at common law. Thus in relation to collateral matters, if the cross-examiner does not get the answer 
desired, he/she cannot lead evidence to contradict the response.  

There are however a number of exceptions in s 106:  

Section 106 – Exception—rebutting denials by other evidence 

(1) The credibility rule does not apply to evidence that is relevant to a witness's credibility and that is adduced 
otherwise than from the witness if— 

(a) in cross-examination of the witness— 
(i) the substance of the evidence was put to the witness; and 
(ii) the witness denied, or did not admit or agree to, the substance of the evidence; and 

(b) the court gives leave to adduce the evidence. 
(2) Leave under subsection (1)(b) is not required if the evidence tends to prove that the witness— 

(a) is biased or has a motive for being untruthful; or 
(b) has been convicted of an offence, including an offence against the law of a foreign country; or 
(c)  has made a prior inconsistent statement; or 
(d) is, or was, unable to be aware of matters to which his or her evidence relates; or 
(e) has knowingly or recklessly made a false representation while under an obligation, imposed by or under 

an Australian law or a law of a foreign country, to tell the truth. 

Similar to section 104 (in relation to the accused), section 106 creates two classes of questions regarding a witness’ 
credibility:  

(i) Questions that do not require the court’s leave, and  
(ii) Questions requiring the court’s leave.  

 
If the question relates to a witness’ credibility and tends to prove that the witness:  

(a) is biased or has a motive for being untruthful; or 
(b) has been convicted of an offence; or 
(c)  has made a prior inconsistent statement; or 
(d) is unable to recall matters to which his / her evidence relates; or 
(e) has knowingly or recklessly made a false representation while under an obligation to tell the truth,  

 In all other circumstances, you will need to first obtain the court’s leave to put the credibility question to the 
witness.  
However, be mindful that – in either case – section 106 requires the barrister to first put to the witness the 
substance of the question. If the witness denies it (or does not admit or agree to it), then you can ask a 
credibility question.  
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R v ERJ [2010] VSCA 61 

• Facts: the applicant was convicted of a number of counts of engaging in an indecent act with a child under the 
age of 16 and incest. The complainant was his daughter. He appealed his conviction on a number of grounds. 
The convictions were set aside on the basis that the trial judge erred by refusing to allow him to cross-examine 
the complainant about her previous sexual history. 

• Issue: s 37A of the Evidence Act 1958 (Vic) which regulated the admission of evidence of a complainant’s sexual 
history prior to the current provisions under the Criminal Procedure Act 2009 (Vic). The sections are effectively 
the same, in that they both provide that evidence of the complainant’s sexual history can only be admitted 
where it has substantial relevance to a fact in issue and it is in the interests of justice to permit the admission of 
such evidence. 

• Held: In applying this test, the court noted, that despite the ostensible rigidity of this standard, some leeway 
was required when there was a demonstrable forensic basis for the evidence, and that it did not matter that 
the evidence in question had previously been denied.  

7. How is credibility evidence used in court? 

Witness examination  

Cross-examination has more technical requirements than examination-in-chief. The fundamental differences are; 
(a) the ability to put leading questions in cross-examination; and 

(b) the ability to ask questions about the credibility of a witness.  

 When the witness is also the accused, the same rules apply if they are called by the defence to give evidence. 
The accused may be called by the defence barrister who will conduct examination-in-chief of the accused. This 
will almost always be followed by cross-examination of the accused by the prosecution.  

 There are some important differences and some special rules that regulate cross-examination of the accused. 
Cross-examination of the accused is regulated more carefully by the Evidence Act than cross-examination of 
regular witnesses.  

 In addition to calling the accused as a witness, it is also possible to call character witnesses or ask the accused 
character-related questions during their examination-in-chief. Both options (calling the accused as a witness or 
leading character evidence) confronts defence counsel with important tactical decisions in a criminal trial.  

 As examined previously, the following principles apply to the accused (and any other observational witnesses) 
in cross examination: 

• Leading Questions: You can ask any witness including the accused leading questions during cross examination 
(section 42). 

• Prior Inconsistent Statements: You can ask the accused about earlier statements that they have made that are 
inconsistent with their in court testimony (section 43 and section 104).  

• Credibility: Whilst, you can attack the credibility of any witness during cross-examination (under section 103), 
the accused enjoys special protection under section 104 which must be removed before challenging the 
credibility of the accused is permissible. 

 
Tactical Decisions In a criminal trial there are tactical decisions that need to be made with respect to the accused. 
The accused enjoys privileges however the privileges can be lost depending on the decisions that the defence 
counsel makes.   
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TOPIC 10: CLIENT LEGAL PRIVILEGE 
Topic Overview 
 Client Legal Privilege 

o Background 
o Section 119 
o Loss of Client Legal Privilege 
o Sections 127, 128, 126K, 130 and 131 

 
 

1. Client legal privilege 
Background and introduction to client legal privilege  
 The legal profession, like other professions, is regulated by an enforceable code or set of ethical rules. When 

you are confronted with a dilemma, the legal profession will expect you to observe this code.   
 
 If you violate the ethical rules that are contained in the code, then there is the possibility that you will be 

expelled from the legal profession or be publicly chastised by the courts.   
 
 Note; Barrister and solicitor has been replaced with ‘Australian lawyer’. Only legal practitioner can practise law. 

For instance an ‘Australian lawyer’ who is merely admitted, cannot practise law, they also need to attain the 
‘practise certification’.   

 
 Retainer is not ‘essential’ for client legal privileges.  

Tuckiar v The King (1934) 52 CLR 335 

• Facts: Tuckiar was accused of murdering a policeman.  

● Two witnesses were called to give evidence of what the accused had told them.  
● To one witness he admitted that he had essentially murdered the policeman.  
● To the other witness he said that he had acted in self-defence.  
● Before proceeding to cross-examine one of the witnesses, the accused’s counsel said that he had an 

especially important matter which he desired to discuss with the Judge. The jury retired, and the Judge, the 
Protector of Aborigines and accused’s counsel went into the Judge's Chambers. 

● After the meeting and before the trial had ended, the accused’s counsel made some fairly unhelpful 
statements in court from which it was possible to infer that the accused was guilty.  

Issue: How does a lawyer act when given such information? 

Held: The High Court made the following observation:  

“It was a grave mistake to announce, in open Court, after he had consulted with the prisoner at the suggestion of the 
Judge, that "he was in a predicament, the worst predicament that he had encountered in all his legal career." And it 
was a grave breach of the confidence reposed in him by the prisoner to make the following public announcement 
after the prisoner had been convicted and before he was sentenced:—"I have a matter which I desire to mention 
before the Court rises. I would like to state publicly that I had an interview to-day with the convicted prisoner, 
Tuckiar, in the presence of an interpreter. I pointed out to him that he had told these two different stories and that 
one could not be true. I asked him to tell the interpreter which was the true story. He told him that the first story, told 
to Parriner, was the true one. I asked him why he told the other story. He told me he was too much worried so he told 
a different story and that story was a lie.”  

 
Client legal privilege –– relates to the relationship between (the lawyer) and your client.  
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Loss of Client Legal Privilege 
 
You need to know when a client legal privilege claim will fail. In such a situation, you will have to surrender the 
documentary evidence or a witness will have to answer questions. If you are in doubt about whether the privilege 
applies or not, it is be best to claim the privilege and let the court determine the question. There are no 
consequences for incorrectly claiming the privilege – apart from embarrassment. Despite this, it is best to know the 
rules as well as possible.   
 
Section 121 – Loss of client legal privilege—generally 
 (1)     This Division does not prevent the adducing of evidence relevant to a question concerning the intentions, or 
competence in law, of a client or party who has died. 
 (2)     This Division does not prevent the adducing of evidence if, were the evidence not adduced, the court would be 
prevented, or it could reasonably be expected that the court would be prevented, from enforcing an order of an 
Australian court. 
 (3)     This Division does not prevent the adducing of evidence of a communication or document that affects a right 
of a person. 
 
Section 121 creates three exceptions: 
(i) Privilege cannot be claimed by a client or party who has died and the evidence is relevant to the deceased 
person’s intentions or competence in law. 
 
(ii) Confidential communications or documents will not be protected by client legal privilege where failure to 
disclose will interfere with the enforcement of a court order.   
 

R v Bell; Ex parte Lees [1980] HCA 26; (1980) 146 CLR 141 

Facts: 

● A mother fled with her child despite a court order granting custody of the child to the child’s father.  

● The mother contacted a solicitor in order to make arrangements in relation to the matrimonial home and gave 
the solicitor explicit instructions not to reveal her whereabouts.  

● The solicitor at this stage was unaware of the custody issues.  

● The child’s father obtained an order form the family court that required the solicitor to disclose the 
whereabouts of the mother and the child. The solicitor claimed client legal privilege.  

Held:  

● The confidential information however was required in order to enforce a child custody order and as a result the 
solicitor was required to disclose the location of the mother and the child.   

 
(iii) Client legal privilege will not apply to confidential communications or documents if non-disclosure would affect 
the rights of a person. 
 
This section is somewhat obscure. One possible example is defamation. You would not be able to claim privilege 
with respect to defamatory remarks, since this could interfere with a plaintiff’s cause of action. 
 
 

http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s117.html#client
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s117.html#party
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Hodgson v Amcor Ltd; Amcor Ltd v Barnes & Ors (No 5) [2011] VSC 295: 
 
Section 135 was applied to exclude confusing evidence. In that case, the court was required to rule on whether a 
file note on a solicitor’s file should be excluded, even though it was admissible as a business record under s 69 of 
the Act.  
 
Section 136 - General discretion to limit use of evidence 

The court may limit the use to be made of evidence if there is a danger that a particular use of the evidence might— 

(a) be unfairly prejudicial to a party; or [not merely prejudicial but be ‘unfairly prejudicial’ because any 
submission would be prejudicial to a party]  

(b) be misleading or confusing. 

 Section 136 applies in all proceedings, civil and criminal, but rather than being a discretion to exclude 
evidence, it is a discretion to limit the use of evidence. There is no equivalent to section 136 at common law. It 
is not used frequently and is most likely to apply in relation to s 60 (hearsay evidence) and s 77 (opinion 
evidence). 

 
 One important application of section 136 has been to out-of-court statements that are used for a non-hearsay 

purpose. If you remember, out-of-court statements that are used for a non-hearsay purpose do not violate 
section 59 (you may have to refresh your memory).   

 
 Under the common law such out-of-court statements could only be used for a non-hearsay purpose. However, 

under section 60 out-of-court statements used for a non-hearsay purpose can also be used for a hearsay 
purpose.  

 
 This is quite a significant change from the common law and it potentially creates a covert way of getting 

hearsay statements past section 59.  
 
 As a result, section 136 allows a judge to limit the use of an out-of-court statement that is used for a non-

hearsay purpose. In this case, the judge may prevent the out-of-court statement from being used for a 
hearsay purpose under section 60.  

 
 These possibilities under sections 135 and 137 and the limits that can be imposed under section 136 place a 

fairly significant burden upon the trial judge.  
 
Section 137 - Exclusion of prejudicial evidence in criminal proceedings 

In a criminal proceeding, the court must refuse to admit evidence adduced by the prosecutor if its probative value is 
outweighed by the danger of unfair prejudice to the accused. 

 
 The onus in relation to s 137 is on the accused, as established in R v D G; D G v The Queen [2010] VSCA 173.  
 
 There has been a divergence of approach in relation to the interpretation of the s 137 discretion. 
 
 Firstly, there is uncertainty as to whether s 137 is a rule or more akin to a discretion. In Victoria, it is treated as 

a rule of law, thereby permitting greater scope for appellate intervention. However, there is less scope for 
intervention in relation to interlocutory matters.  


	Introduction to the Uniform Evidence Acts
	Evidence law: defines the type of information that fact-finders can and cannot be received by a decision maker (whether a judge alone or member of the jury) to resolve factual issues in dispute in civil and criminal proceedings.
	The 2008 Victorian Evidence Act (Evidence Act) is based on legislation that has been operational in NSW and Federal courts since 1995. It has only been operational in Victorian courts since January, 2010. The legislation extinguishes most of the commo...
	It is an unnecessarily complex definition of what is essentially a simple concept: first hand hearsay.
	The Victorian Courts, in particular the Supreme Court & Court of Appeal, are rapidly accumulating case law that explores the provisions in the Evidence Act. In these decisions, judges do refer to NSW decisions as authority for various principles.
	Overarching concepts: evidence in the courtroom
	The best place to start with the Evidence Act is with the various types of evidence that are dealt with by the legislation and the overall scheme of the legislation.
	The legislation deals with three types of evidence:
	1. Witness testimony
	2. Physical objects or exhibits
	3. Documents
	Witness Testimony
	Witness testimony is usually called oral evidence or viva voce evidence in practice – testimony is more of an American usage.  Of the three types of evidence, oral evidence is the most problematic. It is problematic since it based on the perceptions a...
	However, it can be said that the evidence that the witness gives will fall into one of these three types:
	1. Honest evidence
	2. Dishonest evidence
	3. Honest but mistaken evidence
	Working out what type of evidence is being given is in part derived from the person giving the evidence. What to believe and what not to believe is the function of the jury or judge/magistrate depending on the type of hearing. However, a reliable guid...
	Cross-examination is about testing a witness – not only for honesty but for accuracy (both fall within the concept of ‘reliability’). If a witness is lying or mistaken, then it will be desirable (and theoretically possible) to expose this by way of cr...
	John Henry Wigmore, the original author of the leading American text on evidence, wrote:  “Cross-examination is the greatest legal engine ever invented for the discovery of truth.”
	However, that comes with an important qualification: “You can do anything with a bayonet except sit on it. A lawyer can do anything with cross-examination if he is skilful enough not to impale his own cause upon it.”
	Despite the problems with witnesses, their evidence is still usually the most important evidence in most cases. It is hard to imagine a criminal trial in which no witness is called by either the prosecution or defence. Most of the rules of evidence th...
	Exhibits
	We will not see many examples of exhibits or physical objects in any of the cases that we look at and we will not cover this type of evidence in great detail. Note: exhibits or physical objects are often referred to as real evidence. There is a large ...
	It might be a murder weapon such as a rifle that is owned by the accused. Or it could be a serum sample such as blood or saliva recovered from the crime scene. It might be a glass cup from which a fingerprint is collected.
	In most cases, if not all, exhibits will be treated as circumstantial evidence. Exhibits from a crime scene will usually do no more than create suspicious circumstances. It is possible that an innocent explanation will account for the physical evidenc...
	Documents
	Despite the fact that documents are a very common source of evidence particularly in commercial litigation we will not spend much time looking at the provisions of the evidence act that deal with documents. In fraud and tax evasion cases there can be ...
	Direct Relevance, Indirect Relevance and Circumstantial Evidence
	These are terms that you will come across in most textbooks on evidence. It is not necessary to explore these terms at this stage. We will consider them as they appear in various sections and cases. The terms direct and indirect are used in the Eviden...
	Outline of the Evidence Act
	The Evidence Act, which is a collection of rules, has a fairly simple outline that is easy to remember. The individual rules can be complex, however, the overall scheme of the act is not. The Act creates three stages that any item of evidence (witness...
	1. The evidence must be relevant.
	2. The evidence must not violate any exclusionary rule.
	3. The evidence must satisfy the discretion of the trial judge.
	If the evidence survives all the stages, it will be admitted. A simple diagram that represents the 3 stages can be drafted as follows:
	Burden of Proof
	Having briefly looked at an overview of the Evidence Act, and the types of evidence that it deals with, we can turn to the relationship between evidence and the burden of proof.
	Whilst almost every other topic that we look at will appear in the Evidence Act, the burden of proof is not regulated by it. The burden of proof is regulated by common law principles.
	Trials never begin with facts. Trials always begin with an allegation such as the Crown’s allegation that the accused has committed a crime or the plaintiff’s allegation that the behaviour of the defendant was negligent. These allegations will not be ...
	Who has to collect evidence and present it in court?
	It is not a particularly difficult question to answer since there are only two parties to a legal dispute: the prosecutor and the accused in a criminal trial, or plaintiff and defendant in a civil trial.
	The burden of providing evidence that is used to prove an allegation will either be on the prosecution or the accused in a criminal trial or plaintiff and defendant in a civil trial. In addition to the need to introduce evidence the burden of proof al...
	Although it is possible that both parties will introduce evidence in relation to an allegation or issue that must be proved, it is usually only one party who will be obligated to introduce evidence. For the other, it is optional. For example: if the p...
	Who is under an obligation to support the allegation or facts in issue with relevant evidence?
	As a general rule, the party who makes the allegation must provide relevant evidence that supports it. Since it is the prosecution that makes the allegations in a criminal trial it is generally the prosecution that bears the burden of proof. There are...
	Legal v evidential burdens
	The burden of proving each allegation or fact in issue in a criminal or civil dispute to the required legal standard or proof is divided into two stages or requirements.
	 There is an evidential burden that relates to the sufficiency of evidence introduced to make out the claim.
	 There is a legal burden that relates to the persuasiveness of the evidence.
	Whilst the evidential burden is reasonably straightforward, the legal burden is more difficult to understand.
	Evidential Burden: The evidential burden requires that the prosecution or defendant has to produce sufficient evidence before a jury or judge in the capacity of a fact finder is required to consider it. If it is decided that the evidence is insufficie...
	In a criminal trial, after the prosecution has finished presenting its evidence, the defence may make a ‘no case’ submission. The submission must be decided by the judge. If the judge finds that the prosecution has adduced insufficient evidence then t...
	The evidential burden is fairly easy to understand. It is simply a question of looking at the volume and weight of evidence (witnesses, documents and exhibits) and deciding whether there is enough.
	The legal burden is not as clear.
	Legal Burden: The legal burden is to be decided by the jury or judge if there is no jury. It only arises if the evidential burden is satisfied first. The legal burden is very closely connected to the closing address that each party delivers at the end...
	It is during a closing address that the prosecution will arrive at a conclusion that is based on the evidence that it has presented. This is an argument. In case you do not know, in logic and in law, an argument is a conclusion that is supported by ev...
	In their closing argument the prosecution will review the evidence and tell the jury that it leads to one conclusion: the accused is guilty. The jury will listen to the argument and decide whether it is persuasive. If it is persuasive they will accept...
	The burden of proof gives rise to two questions.
	1. Is there sufficient evidence to make out a case (evidential burden)?
	2. Does the evidence yield a persuasive argument to prove the case (legal burden)?
	Both questions have to be addressed before the burden of proof can be discharged. If the prosecution's evidence is sufficient and persuasive then the jury will arrive at a guilty verdict.
	Having identified the two components of the burden of proof we need to determine which party must discharge the evidential burden and which party must discharge the legal burden. It differs depending upon whether it is a criminal trial or a civil trial.
	Prosecution: In criminal proceedings it is usually the prosecution that must discharge the evidential burden in relation to the facts in issue they have alleged and discharge the legal burden.  Once the prosecution has satisfied the evidential burden ...
	The jury will decide whether or not the legal burden has been satisfied by the prosecution.  If they decide that the prosecution's argument (accused is guilty) and evidence is persuasive they will arrive at a guilty verdict. When we come to the standa...
	The prosecution's argument (accused is guilty) is persuasive in a criminal context if it proves the case beyond a reasonable doubt.
	Defence: In relation to the defence, the general rule is that the defence does not have to prove anything. Why would this be the case?
	A fundamental assumption in the criminal justice system is that the accused is innocent unless the prosecution can prove otherwise. An innocent person does not need to prove anything in a criminal trial.
	There are times, however, when the defendant in criminal proceedings might bear an evidential burden or they will bear both an evidential burden and a legal burden. The burden of proof usually arises for the defence if the accused pleads insanity or i...
	If a defendant pleads not guilty by reason of insanity then there sanity will be a fact in issue or a disputable fact. Are you sane or insane? The evidential burden and legal burden here is upon the defendant.
	If, however, in response to a criminal charge an accused argues self-defence, provocation or duress, then the evidential burden must be satisfied by the defendant. However there is no legal burden upon them. Here the legal burden is not upon the defen...
	This is a difficult issue to understand unless you look at an example. Let’s say that John is charged with murder and at his trial he claims that he was acting in self-defence. John must introduce evidence to support his claim that he was acting in se...
	Where the evidential burden is on the accused but the legal burden is on the prosecution, the prosecution will have to convince the jury that the evidence is not persuasive. For example, the prosecutor might make the following statement during their c...
	In civil proceedings the evidential and legal burden will be upon the party making a claim, which will be the plaintiff or the party making a defence (the defendant). There is no need for us to consider the civil burden of proof principles for this co...
	Standard of Proof
	The standard of proof, unlike the burden of proof, does appear in the Evidence Act. The burden of proof determines who bears the responsibility for proving an allegation. The standard of proof provides jurors with a guideline that is supposed to help ...
	There is overlap, as I have mentioned, between the standard of proof and the legal burden. An argument about a fact in issue is considered persuasive if it satisfies the standard of proof.
	The jury is left with a task at the end of the closing address of each party to the legal dispute. They must decide whether the arguments are persuasive. Bear in mind that the jury will usually have to reckon with conflicting versions from the prosecu...
	This happens because people have different standards in relation to proof. Some people are more easily convinced than others. Others are more sceptical and harder to convince.
	Think of the current debate about the factors that are influencing climate change. If we accept that the variation in average temperatures are increasing and that this is abnormal then what has caused the increase. Many think that the evidence leads t...
	For them the standard of proof has been satisfied and as a result the claim that the earth is warming due to carbon output has been proven. Others look at the same evidence and remain unconvinced. Either they reject the claim that warmer average tempe...
	The courts are aware of the differences between people’s ideas about proof so they have tried to create some guidelines. The purpose of the guidelines is to promote consistency amongst jury members and judges so that they apply a similar standard of p...
	Both standards are defined in the Evidence Act.
	● Criminal Standard: section 141
	● Civil Standard: section 140

	The admissibility of evidence
	For any item of evidence to be admissible – be it oral evidence, a document or physical evidence – it must satisfy three requirements:
	1. It must be relevant;
	2. It must not violate an exclusionary rule; and
	3. It must satisfy the discretion of the judge.
	If an item of evidence does not satisfy the requirement of relevance then the evidence will be excluded, and no further questions regarding its admissibility need be addressed.
	‘Relevance’ is defined under section 55 of the Evidence Act:
	Section 55
	(1) The evidence that is relevant in a proceeding is evidence that, if it were accepted, could rationally affect (directly or indirectly) the assessment of the probability of the existence of a fact in issue in the proceeding.
	This section is not self-explanatory. To understand it we will need some background information. We need to know what ‘a fact in issue’ is and we need to compare the common law rules of relevance to the Evidence Act rules. There will be occasion when ...
	A fact in issue
	Evidence is relevant if it has a tendency to prove or disprove a fact in issue in a legal trial.
	This is an important point because it tells us that there must be some sort of relationship between the evidence you wish to introduce and a fact in issue.
	A ‘fact in issue’ is a fact that must be proved in order for party to succeed. In a criminal proceeding, the facts in issue are the elements of crime (and the elements of any defence raised) that have not been admitted and must be proved against the a...
	.
	The Evidence Act simplifies the issue by adopting a broad approach to the requirement of relevance.
	Section 55 – relevant evidence:
	(1) The evidence that is relevant in a proceeding is evidence that, if it were accepted, could rationally affect (directly or indirectly) the assessment of the probability of the existence of a fact in issue in the proceeding.
	Patrick v The Queen[2014] VSCA 89;

	Definitions
	The hearsay formulation under section 59 bears some resemblance to the common law version of hearsay. It is basically an exclusionary rule that relates to out-of-court statements made by someone who might not be called as a witness.
	As noted above, section 59 provides:
	(1) Evidence of a previous representation made by a person is not admissible to prove the existence of a fact that it can reasonably be supposed that the person intended to assert by the representation.
	However, section 59 cannot be read without referring to the dictionary at the end of the Evidence Act, which defines the phrase ‘previous representation’:
	‘previous representation’ means a representation made otherwise than in the course of giving evidence in the proceeding in which evidence of the representation is sought to be adduced.
	It is also useful to also consider these two definitions, also contained in the dictionary, which we will refer to when we consider section 60:
	 Prior consistent statement of a witness means a previous representation that is consistent with evidence given by the witness.
	 Prior inconsistent statement of a witness means a previous representation that is inconsistent with evidence given by the witness
	Both definitions contain a reference to the phrase ‘previous representation’, which reveals that prior consistent and prior inconsistent statements are related to the concept of hearsay.
	The first change to the common law hearsay rule under the legislation is the inclusion of the word ‘intended’, which appears in section 59.
	Why the word is ‘intended’ significant? It has something to do with the common law decision of the High Court in Walton v R.
	Walton v R:
	● Walton was convicted of murdering his former wife. As a part of its case, the Prosecution attempted to prove that Walton had made arrangements to meet his wife on the day she was killed.
	● The Prosecution introduced evidence of a telephone conversation that was overheard by a witness (this witness could only hear one side of the conversation).
	● The witness overheard the wife on the telephone make arrangements to meet someone at the place that she was last seen. The witness told the court that the wife said to her child that “Daddy is on the phone.” The child then took the phone and said: “...
	● The first statement spoken by the victim: “Daddy is on the phone” was hearsay, but admitted as an exception to the hearsay rule.
	● The second statement spoken by the son: “Hello Daddy” was also hearsay, but ultimately excluded.
	● Both hearsay statements were intended to be used to prove that the person on the other end of the telephone conversation was Walton, the father of the child.
	● However, since the child did not explicitly say that that the person on the end of the phone was his father, it was implied from what the child said that the person on the other end of the phone was his father. This implication was unintentional. Th...
	● The majority of the High court made the following observation:  “the words uttered by the boy on the telephone were no more than hearsay and were strictly speaking inadmissible….In this case the value if any of what the child said lay in the truth o...
	The ALRC was sceptical about the need to exclude unintended implied assertions and recognised that in the case of Walton v R, the implied assertion, although hearsay, was not necessarily unreliable.
	Therefore, section 59 only applies to intentional representations or assertions, and not to unintentional implied representations or assertions.
	Section 60: Exception – evidence relevant for a non-hearsay purpose
	(1) The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose other than proof of an asserted fact.
	To understand the significance of section 60, we have to recognise that there is a distinction between:
	(i)  evidence of an out of court statement that is used for a hearsay purpose; and
	(ii) evidence of an out of court statement that is used for a non-hearsay purpose.
	Example: Prior inconsistent statements
	The best way to understand the distinction is in terms of prior consistent statements and prior inconsistent statements. Prior inconsistent statements made by a witness or prior consistent statements made by a witness are always out of court statement...
	Take, for example, prior inconsistent statements and prior consistent statements during witness examination. What are they typically used for?
	(i)    Prior inconsistent statements can be used to challenge the credibility of a    witness;
	(ii)  Prior consistent statements can be used to defend the credibility of a witness.
	If you use a prior consistent or inconsistent statement to prove a fact asserted in that statement, it will be used for a hearsay purpose.
	However, if instead you only used the prior consistent or inconsistent statement to challenge or defend the credibility of the witness who made the statement, it will be used for a non-hearsay purpose.
	At common law:
	(i)  prior inconsistent statements or consistent statements could only be used to challenge the credibility of a witness;
	(ii)   a prior consistent statement could not be used to prove a fact;
	(iii)  a prior inconsistent statement could not be used to prove a fact.
	● P inspects W’s car and finds that the handbrake is defective. P tells W that the handbrake on W's car does not work.
	● P appears as a witness in a negligence action and testifies that he inspected the car and found that the handbrake was not defective.
	● In court, the oral evidence of P is: “the handbrake was not defective.”
	● P has made a prior inconsistent statement: specifically, P told W that the handbrake was defective (this is hearsay)
	● P’s prior inconsistent statement can be used to challenge the credibility of P and cast doubt over his testimony. This is a non-hearsay purpose. Therefore, this does not violate the hearsay rule.
	● However, under the common law, the prior inconsistent statement, which was hearsay, could not be used to prove that the handbrake was defective (this is a fact asserted by P).
	The operation of section 60 reverses the effect of this common law approach
	The ALRC explained why section 60 has been implemented in the Evidence Act:
	“Under the existing law hearsay evidence that is admissible for a non hearsay purpose is not excluded, but it may not be used by the court as evidence of the facts stated. This involves the drawing of unrealistic distinctions.”
	R v Gee (2000) 113 A Crim R 376:
	● This case deals with prior inconsistent statements where two witnesses gave evidence that a man depicted in security surveillance footage looked like the accused.
	● At the trial the witnesses denied having positively identified the accused from the surveillance footage.
	● The police officers who interviewed the two witnesses were called in order to give evidence of the prior inconsistent statements of these two witnesses.
	● The testimony of the police officers did not violate section 59 as it was being used for a non-hearsay purpose. As it was admitted for a non-hearsay purpose, however, it also fell within section 60.
	● As a result, the prior inconsistent statements were admissible and could be used to the challenge the credibility of the two witnesses and to prove that the person depicted in the surveillance footage was the accused.
	Lee v R (1998) 195 CLR 594:
	● The defendant, Lee, was tried for assault with intent to rob. At trial, evidence was led of a statement made about the defendant to the police by a witness, Calin.
	● Calin had seen Lee walking up the street near the scene of the robbery and was told by Lee: ‘… leave me alone, cause I’m running because I fired two shots … I did a job and the other guy was with me bailed out’.
	● Essentially, Lee made an admission of sorts to Calin and then Calin relayed the admission to the police. Calin is a first-hand hearsay witness, whilst the police officer is a second-hand hearsay witness.
	● In oral evidence, Calin admitted signing the statement to police but denied that the statements in the signed document were his. The Prosecution then called the police officer, who prepared the statement, and evidence of the representation was admit...
	● The High Court determined that section 60 did not apply to second-hand hearsay that is adduced for a non-hearsay purpose (in this case, hearsay evidence used to show that the witness had made a prior inconsistent statement). That meant that second-h...
	Section 60(2) reverses the High Court’s decision. This section applies whether or not the person who made the representation had personal knowledge of the asserted fact. This means that section 60 applies to first-hand hearsay and more remote forms su...
	Section 60: Exception – evidence relevant for a non-hearsay purpose
	(1) The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose other than proof of an asserted fact.
	As a result, second-hand hearsay under section 60 can be used to challenge the credibility of a witness (a non-hearsay purpose) and used to prove a fact asserted by the maker of the statement (a hearsay purpose).
	● B physically assaults A.
	● At his trial B claims that he was threatened by C, who said: “If you do not physically hurt A I will kill your children.”
	● B will be permitted to introduce the out of court statement made by C to prove his state of mind, namely that he feared for his life. This is roughly the scenario described in the case of Subramaniam.
	Section 59 is an exclusionary rule that renders testimony of a witness (containing hearsay evidence) inadmissible.
	Hearsay testimony that violates section 59 will be excluded, unless it falls within one of the many exceptions to the hearsay rule.
	There are 3 possibilities:
	1. The hearsay testimony violates section 59 and does not fall within an exception = inadmissible.
	2. The hearsay testimony violates section 59 but falls within an exception = admissible.
	3. The hearsay testimony is used for a non-hearsay purpose = admissible (under section 60).
	First-hand hearsay vs. second-hand hearsay
	The exceptions to section 59 depend upon the distinction between first-hand hearsay and more remote hearsay.
	There are three categories of exceptions to the hearsay rule in the Act:
	● Hearsay evidence that is relevant for non-hearsay purpose (this are dealt with in section 60);
	● Exceptions to first-hand hearsay (these are dealt with in sections 63 – 66A);
	● Exceptions to remote (second-hand) hearsay (these are dealt with in sections 69 – 75).
	We noted the distinction between first-hand and second-hand hearsay above. Now let us consider this distinction in a little more detail.
	First-hand hearsay is defined in the Act under section 62:
	(1) A reference in this Division (other than in subsection (2)) to a previous representation is a reference to a previous representation that was made by a person who had personal knowledge of an asserted fact.
	(2) A person has personal knowledge of the asserted fact if his or her knowledge of the fact was, or might reasonably be supposed to have been, based on something that the person saw, heard or otherwise perceived, other than a previous representation ...
	The concept of first-hand hearsay as it is described in the Act under section 62 is difficult to comprehend.
	The NSW Law Reform Commission offered a far simpler definition in a recommendations report that was issued before the introduction of the NSW Evidence Act in 1995:
	“A witness can give evidence of an event by speaking of his own observations of the event. “I saw Jones hit Smith”. The hearsay problem arises where he did not observe the event, but can only repeat what someone else has told him. If his information c...
	“Although less reliable than evidence by an observer of the event, first-hand hearsay is likely to be more reliable than second-hand hearsay, which occurs where a witness in court repeats a statement by a person who in turn was repeating what he was t...
	“Every repetition means more risk of divergence from the original statement, and also more difficulty in testing both the accuracy of the original statement, and the accuracy of the repetition.”
	Consider the example used above:
	● A school burns down.
	● Michael sees the school burning down.
	● Michael says to his friend James: “the school burned down.” This is first-hand hearsay. James is therefore a first-hand hearsay witness.
	● James then says to his friend Mark: “the school burned down.” This is second-hand hearsay. Mark is a second-hand hearsay witness.
	Consider another example:
	● An accused murders a victim.
	● Mr Black sees the accused murder the victim.
	● Mr Black tells Mr White that he saw the accused murder the victim. Mr White is a first-hand hearsay witness.
	● Mr White then tells Mr Red what he was told. Mr Red is a second-hand hearsay witness.
	Section 65: Exception – criminal proceedings where the maker is unavailable
	(1) This section applies in a criminal proceeding if a person who made a previous representation is not available to give evidence about an asserted fact.
	(2) The hearsay rule does not apply to evidence of a previous representation that is given by a person who saw, heard or otherwise perceived the representation being made, if the representation—
	(a) was made under a duty to make that representation or to make representations of that kind; or
	(b) was made when or shortly after the asserted fact occurred and in circumstances that make it unlikely that the representation is a fabrication; or
	(c) was made in circumstances that make it highly probable that the representation is reliable; or
	(d) was—
	(i)     against the interests of the person who made it at the time it was made; and
	(ii)     made in circumstances that make it likely that the representation is reliable.
	Example:
	● D witnesses the accused physically assault his wife.
	● D tells his friend B about the assault that he witnessed.
	● D is called as a witness but dies before the trial.
	● D has made an out-of-court statement and is no longer available.
	‘Unavailability’ is defined in the Act under the dictionary:
	Unavailability of persons:
	(1) For the purposes of this Act, a person is taken not to be available to give evidence about a fact if—
	(a) the person is dead; or
	(b) the person is, for any reason other than the application of section 16 (Competence and compellability—judges and jurors), not competent to give the evidence ; or
	(c) the person is mentally or physically unable to give the evidence and it is not reasonably practicable to overcome that inability; or
	(d) it would be unlawful for the person to give the evidence; or
	(e) a provision of this Act prohibits the evidence being given; or
	(f) all reasonable steps have been taken, by the party seeking to prove the person is not available, to find the person or secure his or her attendance, but without success; or
	(g) all reasonable steps have been taken, by the party seeking to prove the person is not available, to compel the person to give the evidence, but without success.
	(2) In all other cases the person is taken to be available to give evidence about the fact.
	Note: section 4(1)(g) is a recent addition to the definition of ‘unavailability’. An explanation for the inclusion of this provision can be found in the 2005 ALRC Discussion Paper 69:
	● The defence can rely on section 65(8);
	● The prosecution cannot rely on section 65(8) and instead it must resort to section 65(2) or section 65(3).

	NOTE: Subsection 3-9  of Section 65 should be read together
	If the defence calls a first-hand hearsay witness where the maker is unavailable, the hearsay testimony will be admissible under section 65(8). The basic effect of this section is that most, if not all, first-hand hearsay testimony introduced by the d...
	The prosecution must largely seek to introduce first hand hearsay testimony under section 65(2).  ‘Previous representation’ here implies that the person making previous representation most have precived something from first person that made that repre...
	It is therefore slightly trickier for the prosecution to introduce first-hand hearsay testimony where the maker of the out-of-court statement is unavailable.
	Section 65(2)(a): The hearsay rule does not apply to an out-of-court representation if it was made by a person who was under a duty to make it.
	This exception is based on the common law, except that it is broader in its scope. It largely deals with written statements in documents that we will not consider.
	Section 65(2)(b): The hearsay rule does not apply to out-of-court representations that are made shortly after the fact asserted and in circumstances that make it unlikely that the representation is a fabrication.
	This section is based on a common law principle that was identified in Ratten v R.
	The exception may relate to evidence of an out-of-court representation or hearsay statement that is made under conditions of stress, such as immediately before or after a crime or during the commission of the crime.
	There is a basic assumption that under these circumstances, people are not able to compose themselves sufficiently to fabricate false testimony.
	The out-of-court representations are made spontaneously in response to what is happening, as opposed to recounting an event that has happened in the past from memory.
	R v Conway
	● In R v Conway, the accused was tried for murdering his wife by poisoning her.
	● The deceased had made some comments to a number of guests at her house after she was served coffee by the accused. She complained that the coffee tasted bitter. She later told the guests that the accused admitted that he had put something in her cof...
	● At the trial, the prosecution called one of the guests to testify about the comments made by the deceased, in order to prove that the deceased had been drugged by the accused.
	● The first-hand hearsay testimony was admissible under section 65(2)(b) since it was made shortly after the incident and was unlikely to be a fabrication.
	The words ‘when or shortly after the asserted fact occurred’ introduce a requirement with respect to the gap between when the event occurred and when the statement was made.
	In Conway, for example, the comments to the guests were made very shortly after the victim had drunk the coffee.
	However, the situation would have been different if the victim had told a friend several months after she had drunk the coffee made by the accused that it tasted strange.
	The courts have not committed themselves to an exact period measured in minutes or hours. The phrase ‘shortly after’ is flexible. This can lead to uncertainty.
	The NSW Supreme Court has said that:
	“The phrase ‘shortly after’ is not defined and the legislature has chosen not to specify a time.”
	“That implies that a normative judgement (subjective judgement) is to be made dependent upon the circumstances of the case.”
	“The predominant factor must be the actual time that has elapsed and whether that fits the ordinary usage of the expression ‘shortly after’ in the circumstances of the case.”
	This is of little help to a practitioner who must make a judgement about whether such evidence is admissible or not. The most that can be said is that as the time between the event and the making of the statement increases, the chance of it being admi...
	The case law as it develops and continues to develop will be the best source of guidance on when the gap is too large.
	Williams v R (2000) 119 A Crim 490:
	● It was held that a period of 5 days between the event and when the out-of-court representation was made to someone else was too long.
	● The court said that it would be an unusual case in which a representation made five days after an event might be regarded as having been made ‘shortly after’ the event.
	Section 65(2)(c): The hearsay rule does not apply to representations that are made in circumstances that suggest it is highly probable that the representation is reliable.
	Reliability implies absence of fabrication and mistake.
	Section 65(2)(c) and section 65(2)(b) look remarkably similar, however there is a difference: there is no time constraint mentioned in section 65(2)(c), whereas under section 65(2)(b) requires the out-of-court representation to be made ‘shortly after’...
	If you fail to satisfy the time requirement under section 65(2)(b), but the out-of-court representation is made in circumstances that make it reliable, then the representation would most likely satisfy section 65(2)(c).
	NOTE: Unlike in admissions, here the person making the admission does not have to be a party to proceedings.
	R v Mankotia:
	● Witness A gave evidence that the deceased had told him that that the accused had threatened to kill her if she left him.
	● The gap between the threat made by the accused and the out-of-court representation by the deceased to A was approximately 3 months.
	● The exception under section 65(2)(b) did not apply, as the representation was not made ‘shortly after’ the threat was made.
	● However, it did satisfy the exception under section 65(2)(c), which imposes no time requirement.
	 The courts have expressed some reservations about section 65(2)(c), which is somewhat of a radical departure from the common law. The full federal court in Conway v R recommended that the interpretation should be interpreted strictly in order to pre...
	 The court stated that: “Treating reliability alone as the basis for admissibility represents a radical departure from the principle that hearsay evidence no matter however reliable it may appears to be is inadmissible unless it falls within a recogn...
	 Reliability of an out-of-court representation is hard to test without cross-examination, which was a fundamental requirement for the common law exclusionary rule.
	 Despite these concerns, it is important to remember that the trial judge exercises an overriding discretion under Part 3.11 to exclude evidence. In the event that the hearsay evidence admitted under section 65(2)(c) is unfair towards the accused, th...
	This is important to remember given that the hearsay rule has been relaxed and the exceptions expanded under the Evidence Act.
	Section 65(2)(d): The hearsay rule does not apply to out of court representations that are against the interest of the person who made it at the time that it was made – i.e. admissions.
	65(7) further defines of what ‘against the interest of person’ is
	Section 66 only applies to first-hand hearsay evidence of an out-of-court statement where the maker is available:
	Section 66: Exception – criminal proceedings where the maker is available
	(1) This section applies in a criminal proceeding if a person who made a previous representation is available to give evidence about an asserted fact.
	(2) If that person has been or is to be called to give evidence, the hearsay rule does not apply to evidence of the representation that is given by—
	(a) that person; or
	(b) a person who saw, heard or otherwise perceived the representation being made—
	if, when the representation was made, the occurrence of the asserted fact was fresh in the memory of the person who made the representation.
	Graham v R (1198) 195 CLR 606:
	● This case dealt with a sexual assault conviction. Graham was convicted of multiple counts of sexual assault against his daughter between 1987 and 1988.
	● The accused was not charged until 6 years after the assaults, when the daughter told a friend that she had been sexually abused by her father. Here, the gap it time between the sexual assault and when she told the friend was 6 years.
	● At the trial the daughter gave evidence of the conversation between herself and her friend. The evidence was admitted despite the objection of the defence counsel.
	● On appeal, the High Court held that the evidence of the complaint made by the daughter to her girlfriend was not admissible under section 66. The maker of the out-of-court representation was available and gave evidence of what she told the friend, h...
	● In Graham, the High Court referred to comments made by the ALRC, which stated that:  "Where the maker is called, the proposal is restricted to representations made when the facts were 'fresh in the memory'. ... 'Freshness of memory' introduces flexi...
	It is quite common for sexual assault complaints to be made many years after the offence. Hence section 66 (2A) was introduced to give judges some flexibility. Time is not the only factor under section 66(2A) which the judge may consider.
	Section 63: Exception—civil proceedings if maker not available
	(1) This section applies in a civil proceeding if a person who made a previous representation is not available to give evidence about an asserted fact.
	(2) The hearsay rule does not apply to—
	(a) evidence of the representation that is given by a person who saw, heard or otherwise perceived the representation being made; or
	(b) a document so far as it contains the representation, or another representation to which it is reasonably necessary to refer in order to understand the representation.
	Exception: civil proceedings where the maker is available
	Section 64: Exception – civil proceedings if maker available
	(1) This section applies in a civil proceeding if a person who made a previous representation is available to give evidence about an asserted fact.
	(2) The hearsay rule does not apply to—
	(a) evidence of the representation that is given by a person who saw, heard or otherwise perceived the representation being made; or
	(b) a document so far as it contains the representation, or another representation to which it is reasonably necessary to refer in order to understand the representation—
	if it would cause undue expense or undue delay, or would not be reasonably practicable, to call the person who made the representation to give evidence.
	Exception: contemporaneous statements about a person's health
	Section 66A: Exception – contemporaneous statements about a person's health etc.
	The hearsay rule does not apply to evidence of a previous representation made by a person if the representation was a contemporaneous representation about the person's health, feelings, sensations, intention, knowledge or state of mind.
	This exception is very broad.
	Section 66A applies whether the maker of the out-of-court representation is available or not. However the first hand requirement still applies. As a result, the only witnesses who can give evidence are either (a) the maker of the representation or (b)...
	(Note: Section 66A used to appear as section 72 in the NSW Act.)
	R v Serratore (1999) 48 NSWLR 101:
	● The accused was convicted of the murder of his ex-girlfriend.
	● The ex-girlfriend had told family and friends that that she was in a relationship with the accused and that she was intending to break up with him. She also said that the accused did not want to accept that the relationship was over and that he insi...
	● On the evening of her disappearance she told family members that she planned to meet the accused in order to exchange possessions signalling the end of the relationship.
	● The above statements were admitted at trial.
	● The accused appealed his conviction on the basis that the statements made by the ex-girlfriend to her family were inadmissible
	● All of the statements made by the ex-girlfriend were characterised as representations about the deceased's health, feelings, sensations, intention, knowledge or state of mind. As a result they were admissible under section 72 of the NSW Evidence Act...
	R v Van Dyk [2000] NSWCCA 67:
	● This was a sexual assault case in which the accused did not deny that he and the victim engaged in sex, however he argued that the sexual activity was consensual.
	● The accused called a witness, B, who had read the diary of the victim. An entry in the diary made by the victim read as follows:
	○ “Shane is a spunk. I would not mind having sex with him.” (Or words to that effect)
	● The testimony of B was admissible as evidence of the state of mind of the victim and relevant to the issue of consent.
	R v Lock (1997) 91 A Crim R356:
	● The accused was charged with murdering her de facto partner after she had stabbed him multiple times.
	● The accused argued self defence and the prosecution attempted to rebut the claim by introducing evidence that the relationship was based on mutual violence. The prosecution also wanted to lead evidence that the accused had stabbed the de facto partn...
	● The prosecution called a witness who testified that the deceased expressed fears about his safety and as a result he used to hide knives so that the accused would not have access to them.
	● The deceased's state of mind was relevant to a fact in issue and evidence of the deceased's out-of-court representations were admissible under the section 72 NSW Evidence Act (section 66A Victorian Evidence Act) exception.
	● Ultimately, however, the relevant and admissible hearsay evidence was excluded under the section 137 discretion.
	Admissions are dealt with under part 3.4 of the Victorian Evidence Act. We will look at this as a separate topic in this course.
	Section 81(1) states that the hearsay rule and the opinion rule do not apply to evidence of an admission.
	The term ‘admission’ is defined in the Act:
	An admission is a previous representation that is—
	(a) made by a person who is or becomes a party to a proceeding (including a defendant in a criminal proceeding);
	and
	(b) adverse to the person's interest in the outcome of the proceeding.
	The evidence of the admission must be first-hand hearsay under section 82. This means that in the case of a witness, the witness must hear the admission being made by the accused.
	 The admission must be voluntary under section 84, which requires that the admission cannot be influenced by violence or threats.
	 In addition, in criminal proceedings section 85 provides that the admission must be made under circumstances that make it reliable.
	 It is necessary to read these provisions carefully. Read through sections 85(1) 85(2) and 85(3).
	According to section 85(1), the reliability requirement only applies in criminal proceedings and only in one of two situations:
	1. Where the admission was made to, or in the presence of, an investigating official who at that time was performing functions in connection with the investigation of the commission, or possible commission, of an offence;
	2. The admission was made as a result of an act of another person who was, and who the defendant knew or reasonably believed to be, capable of influencing the decision whether a prosecution of the defendant should be brought or should be continued.
	Section 85(3) then identifies the factors the court can take into consideration when examining the reliability of the admission. The last section to observe is section 90, which also only applies in criminal proceedings.
	In a criminal proceeding, the court may refuse to admit evidence of an admission, or refuse to admit the evidence to prove a particular fact, if—
	(a) the evidence is adduced by the prosecution; and
	(b) having regard to the circumstances in which the admission was made, it would be unfair to a defendant to use the evidence.
	The practical effect of section 82 is that in the case of a witness who hears an admission, the witness must hear the admission being made by the accused (i.e. they must be a first-hand hearsay witness).
	Under section 84, the admission must be voluntary – which means that the admission cannot be influenced by violence or threats.
	In addition to section 84, in criminal proceedings section 85 provides that the admission must be made under circumstances that make it reliable.
	According to section 85(1), the reliability requirement only applies in criminal proceedings and only in one of two situations:
	1. Where the admission was made to, or in the presence of, an investigating official who at that time was performing functions in connection with the investigation of the commission, or possible commission, of an offence;
	2. The admission was made as a result of an act of another person who was, and who the defendant knew or reasonably believed to be, capable of influencing the decision whether a prosecution of the defendant should be brought or should be continued.
	Section 85(2) introduces the requirement of reliability (i.e. that the admission must be made in circumstances that make it unlikely that the truth of the admission was adversely affected).
	Section 85(3) then identifies the relevant factors the court can take into consideration when examining the reliability of the admission.
	NOTE; All admission are admissible except if they were made as of s 84 or in circumstances in which admission that made it unreliable
	Investigating official is defined in the Dictionary of the Act as including police officers
	(except those engaged in covert operations) and any other person whose function is to prevent  and investigate offences.
	Section 90 also only applies in criminal proceedings only. Section 90 applies in addition to the discretions under part 3.11 of the Act.
	DURA (AUSTRALIA) CONSTRUCTIONS PTY LTD v HUE BOUTIQUE LIVING PTY LTD (No. 3) [2012] VSC 99 [read this case, useful for exam] [expert evidence]

	 However for the accused there is an additional section that the prosecution must take into consideration: section 104, which is a further protection against the admission of all forms of credibility evidence (not just prior convictions).

	You cannot ask accused questions regarding credibility, therefore there are exceptions, when the court gives leave.
	Why is the accused a special witness who enjoys options not available to other witnesses?
	 The accused is a competent witness that can be called by the defence, however they are not a compellable witness.
	 Further, the accused is not a competent witness for the prosecution: see section 17(1) and (2) Evidence Act 2008.
	 As a result, the accused can elect to exercise their right to silence and not appear as a witness or the accused can elect to give sworn evidence for the defence.
	 If the accused is called as a witness, then they are exposed to cross-examination by the prosecution. Of course, the prosecution will want to extract information from the accused that will harm their defence. The reason that the accused is entitled ...
	(i) Question that can be asked without requiring the court’s leave to do so; and
	(ii) Questions that can only be asked if leave of the court is obtained and certain requirements are satisfied.
	Credibility questions without leave:
	Questions during cross-examination of the accused that do not require leave are identified under section 104(3). Leave is not required for cross-examination by the prosecutor about whether the accused —
	(a) is biased or has a motive to be untruthful;
	(b) is, or was, unable to be aware of or recall matters to which his or her evidence relates;
	(c) has made a prior inconsistent statement.
	Sections 104 (2) and 104 (4) combine to create two requirements:
	(i) The prosecution must obtain leave of the court: section 104(2).
	(ii) The prosecution must demonstrate that the defendant or defence has adduced evidence to prove that a prosecution witness has a tendency to be untruthful: section 104(4)(a) and (b).
	 This basically an issue of fairness to the prosecution. If the defence attacks the credibility of prosecution witnesses particularly in relation to past convictions then in fairness to the prosecution they should be permitted to attack the credibili...
	R v El-Azzi [2004] NSWCCA 455 (16 December 2004)
	Facts:
	  The accused, El-Azzi was charged with 3 counts of manufacturing a prohibited drug and pleaded not guilty. At his trial El-Azzi appeared as a witness and was cross-examined by the prosecution. The prosecutor asked El-Azzi questions about a past conv...
	 A number of issues were raised by the prosecution questions:
	(a) A police departmental charge of disobedience relating to a failure to make an occurrence pad entry.
	(b) A police departmental charge of disobedience or a direction authorising a trip to Bali.
	(c) Alleged threats made by the accused.
	(d) A criminal conviction under s186 Crimes Act.
	 The questions were permitted despite the objections of the defence.
	 As a result El-Azzi appealed his conviction upon the basis that questions about his prior conviction and misdeeds should not have been permitted.
	 On appeal the court considered whether the cross-examination of the Crown witnesses on behalf of the accused had opened the gateway to s104(2) provided by s104(4).
	 “On this question I agree with Sperling J. The gate was thrown wide open. That this is so will appear more graphically when regard is had to the nature of the cross-examination of Crown witnesses.”
	 In this case the defence during cross-examination of the prosecution witnesses had gone to considerable lengths to attack their credibility. The court provided a summary of the credibility issues raised by the defence.  They included the following:
	1. Questions put to Robert Proctor in an effort to establish that he was a ‘career fraudster’ and other questions put to him in relation to conviction for carnal knowledge.
	2. Questions put to Georgina Phillips, in response to which she conceded that she had forged documents for the purpose of obtaining a carer’s pension for her deceased mother.
	3. Questions put to Trent Brown in relation to convictions he has for offences including break, enter and steal, escaping from lawful custody, assault, stealing and receiving.
	4. The tendering in evidence by the accused of the criminal records of Richard Simpson, Robert Proctor, Trent Brown and Georgina Phillips.
	5. Questions put to Georgina Phillips concerning a shoplifting offence.
	6. Questions put to Mario Marsh, a former detective, to prove that he was removed from the police force earlier this year because he had lost the confidence of the Commissioner.
	 The court made special mention of one of the witnesses. The trial transcript revealed that one witness was subjected to the lengthiest and most sustained attack in cross-examination. Cross-examination on issues of credit alone extended over at least...
	 The cross examination covered a diverse range of topics, from allegations of rape of the appellant’s eighteen month old stepdaughter, sexual molestation of the appellant’s son, and the use of firearms, to making false representations to a real estat...
	 Besides those matters the witness was cross-examined about:
	o his honesty generally; specific instances of lying to various courts and tribunals; bribery of police officers;
	o indemnity against prosecution for a variety of offences;
	o instances of perverting or attempting to pervert or conspiring to pervert the course of justice;
	o conspiracy to commit tax offences; tax evasion;
	o assaults on various women with whom the appellant had had a relationship;
	o the sentencing discount as a result of the appellant’s cooperation with authorities;
	o engaging in drug business with “bikies’ gangs”;
	o the extent of the appellant’s past drug manufacturing; the appellant’s criminal record;
	o the appellant’s participation in a witness protection programme;
	o alleged bigamy;
	o a custody application in relation to the appellant’s son (with suggested perjury);
	o making a false affidavit;
	o drug use; threats to a former de facto; domestic violence;
	o association with an armed robber; avoiding service of court process;
	o apprehended violence orders in relation to one of the appellant’s wives and children;
	o deceiving officers of the Probation and Parole Service with respect to marital status, accommodation, employment;
	o supplying drugs to young people at rock concerts.
	Had the defence asked questions that related to the credibility of one more defence witnesses for the purpose of proving that the witness could be untruthful under section 104(4)?
	 Simpson J at [200] – [201] said as follows:
	 As a result the prosecution was permitted to question the accused about his past convictions and charges during cross-examination.
	 This case suggests that leave to cross-examine an accused about past convictions under section 104(4) will only be granted in unusual circumstances. Here the defence’s cross-examination of prosecution witnesses was very invasive and lengthy.
	Witness examination
	(a) the ability to put leading questions in cross-examination; and
	(b) the ability to ask questions about the credibility of a witness.
	 When the witness is also the accused, the same rules apply if they are called by the defence to give evidence. The accused may be called by the defence barrister who will conduct examination-in-chief of the accused. This will almost always be follow...
	 There are some important differences and some special rules that regulate cross-examination of the accused. Cross-examination of the accused is regulated more carefully by the Evidence Act than cross-examination of regular witnesses.
	 In addition to calling the accused as a witness, it is also possible to call character witnesses or ask the accused character-related questions during their examination-in-chief. Both options (calling the accused as a witness or leading character ev...
	 As examined previously, the following principles apply to the accused (and any other observational witnesses) in cross examination:
	 Leading Questions: You can ask any witness including the accused leading questions during cross examination (section 42).
	 Prior Inconsistent Statements: You can ask the accused about earlier statements that they have made that are inconsistent with their in court testimony (section 43 and section 104).
	 Credibility: Whilst, you can attack the credibility of any witness during cross-examination (under section 103), the accused enjoys special protection under section 104 which must be removed before challenging the credibility of the accused is permi...
	Defence counsel must make two decisions:
	1. Whether or not to call the accused as a witness, and
	2. Whether or not to introduce character evidence by calling character witnesses or asking the accused character questions.
	Each decision has risks and benefits: the benefits of calling the accused or character witnesses must be compared to the risks. If the defence decides to call the accused to appear as a witness then they will expose the accused to cross-examination. I...
	Thus, there are essentially four options open to the accused:
	(i) Do not call the accused as a witness and do not call any character witnesses.
	(iii) Call the accused as a witness but do not call any character witnesses or ask character questions.
	(iv) Call the accused as a witness and call character witnesses or ask the accused character questions.
	 The defence barrister must weigh the risks and benefits of all options:
	 Option (iv) exposes the accused to the greatest risk, since it permits the prosecution to cross-examine the accused as to character and to call character witnesses.
	 However, this potentially has the greatest benefit in allowing the accused to put their version of events before the jury as well as to put evidence of their good character before the jury, potentially convincing the jury that they are not guilty.
	 Option (i) exposes the accused to the least risk, since it denies the prosecution the opportunity to cross-examine the accused as to character or to call character witnesses against the accused.
	 However, this also deprives the accused of putting any positive evidence on their behalf before the jury.
	1. Client legal privilege
	Background and introduction to client legal privilege
	 The legal profession, like other professions, is regulated by an enforceable code or set of ethical rules. When you are confronted with a dilemma, the legal profession will expect you to observe this code.
	 If you violate the ethical rules that are contained in the code, then there is the possibility that you will be expelled from the legal profession or be publicly chastised by the courts.
	 Retainer is not ‘essential’ for client legal privileges.
	Tuckiar v The King (1934) 52 CLR 335
	Client legal privilege –– relates to the relationship between (the lawyer) and your client.
	RATIONALE BEHIND CLIENT LEGAL PRIVILEGE
	Why does client legal privilege exist?
	 There is a belief in many legal systems and jurisdictions that client legal privilege promotes the administration of justice.
	 The theory is that complete and candid disclosure means that practitioners can base their advice on a full account of the facts. If clients conceal information then practitioners must base their legal advice on an incomplete version of the issues.
	 When information is protected by client legal privilege it does not have to be disclosed to other parties or a court in civil or criminal proceedings.
	 The privilege applies even if disclosure of the information would change the outcome of a court trial. This is based on the principle that the public interest in promoting full disclosure between practitioner and client is more important than the pu...
	 This is a controversial point of view and it can and has led to some very controversial cases.
	 For example - your client confesses to you that they have committed a murder for which an innocent person has been convicted. In addition, that person is currently in prison. What is required of you as a practitioner in this situation with respect t...
	 This is precisely the issue that confronted Joseph Beltrami a legal practitioner in Scotland during the 1970’s. In 1969 Patrick Meehan was charged and convicted of murdering Rachel Ross. Seven years later Joseph Beltrami revealed that a client, who ...
	 It is not unusual for clients to admit guilt – however in this situation Beltrami had kept the confession a secret for seven years, despite the fact that an innocent person, Patrick Meehan, was imprisoned for the crime. Beltrami only revealed his kn...
	 What is interesting here is that in response to public criticism of Beltrami, the English and Scottish law societies asserted that he had behaved correctly. The two law societies stated that a solicitor must maintain client legal privilege and can o...
	 This is consistent with the rule that past acts that have occurred prior to the time of disclosure are privileged. Communications of past unlawful acts are privileged unless the communication is made outside of the client-practitioner relationship.
	 Other cases have also revealed that this rule can lead to cases that contribute to the reputation that lawyers that sometimes suffer in the eyes of the public.
	Example: The People v. Belge, 372 N.Y.S.2d 798 (an infamous case in the United States)
	Facts:
	● The accused was charged with the kidnapping and murder of four young campers.
	● By the time two lawyers were appointed to the case, two of the bodies had been discovered. The accused told the two lawyers the location of the other two bodies. The lawyers went to the location, found the bodies and took photographs that were to be...
	● The two lawyers, however, kept the location of the remaining two bodies confidential.
	● At the murder trial it was revealed that the lawyers were aware of the location of the two remaining bodies, and had been for more than two months before they were eventually discovered by the police.
	● Belge, one of the lawyers, was indicted to stand trial for offences against New York public health laws.
	● Issue: Had the lawyers done anything wrong by not disclosing the location of the two bodies?
	Held:
	● At the trial, the court dismissed the charge against Belge on the basis that he acted properly in protecting privileged communication.
	● The New York State Bar issued an ethical opinion that stated there was no impropriety in the lawyers’ conduct and that they had acted in the highest tradition of the profession.
	 These are examples that would be a source of major internal conflict for most practitioners. Even if a decision had been made to violate client legal privilege, the client would argue that the confession was inadmissible on the basis that it violate...
	 Bear in mind that such moral and ethical dilemmas are probably the exception rather than the rule.
	Representing the guilty – the Australian Bar Association Model Rules
	 If we look at some examples of client privilege claims we will get some idea of when they occur and what sort of information is being protected.
	 If we do this then we will also understand why section 131A of the Evidence Act was included. If this section had not been included in the Evidence Act then we would have to cover common law client privilege principles and client privilege under the...
	Example 1:
	The federal police issue a search warrant under section 10(6) of the Commonwealth Crimes Act and attempt to seize documents in your client’s file. You refuse to surrender the documents on the basis that they are protected by client legal privilege.
	Example 2:
	You are a solicitor working for the Commonwealth government and a person makes a request for information under the Freedom of Information Act. You argue that the documents are protected by client legal privilege since they were prepared for the purpos...
	Example 3:
	You represent a plaintiff in a civil matter and you draft a subpoena that requires the GIO insurance company to produce certain documents that you require to prepare your case. GIO refuses to disclose the requested documents on the basis that they are...
	There are two important similarities between all of the examples:
	2. In each example the claim was asserted outside of any trial proceedings. Most of the evidential rules regulate the admissibility of evidence in a trial. Client legal privilege is an exception to this situation.
	 Since most client privilege claims are made pursuant to pre-trial procedures or requests section 131A was included in the Evidence Act. This section extends the scope of client legal privilege to claims that are made outside of a court proceeding. W...
	 However, it would not be a major problem if pre-trial client privilege was regulated by the common law, since client privilege under the common law and client privilege under the Evidence Act are very similar.
	 The similarity is convenient since it allows us to look at the common law decision:
	Baker v Campbell (1983) 153 CLR 52
	Facts:
	● This case dealt with documents held by a firm of solicitors, which were brought into existence for the purpose of obtaining or giving legal advice.
	● The federal police issued a search warrant under section 10(6) of the Commonwealth Crimes Act in an attempt to seize the documents.
	● The solicitors did not surrender the documents on the basis that they were protected by client legal privilege. This created a problem for the federal police, since they required the documents in order to prosecute the defendants.
	● It is important to note that at this stage there was no civil or criminal proceedings on foot, and therefore there was no objection in relation to the admissibility of the documents as evidence in a trial.
	Issue: Whether client legal privilege applies to documents that are subject to a search warrant?
	Held:
	● The High Court held that client legal privilege was applicable to all forms of compulsory disclosure, such as search warrants, unless there is a legislative provision that says otherwise.
	● In addition, the High Court held that client legal privilege is not limited to judicial proceedings. This is important as search warrants are preliminary to judicial proceedings.
	● That was the outcome of the case, however the court also identified a number of principles:
	o Client legal privilege protects from disclosure any oral or written statement or other material that has been created for the purpose of advice or for the purpose of use in existing or anticipated litigation.
	o There is no privilege for physical objects.
	o The privilege does not apply to documents which constitute or evidence transactions such as contracts, conveyances, declarations of trust, offers or receipts.
	o Although legislation can modify or abolish the privilege in specific circumstance it can only do so by express words and not by implication. In this case it was held that section 10 of the Crimes Act did not expressly or by necessary implication res...
	o The privilege can be waived but only by the client and not the practitioner.
	o The privilege is not available if a client seeks legal advice in order to facilitate the commission of a crime.
	This is a useful decision since it summarises almost all the principles that appear in the Evidence Act. It does not, however, identify all of the principles. The best place to start with the Evidence Act is section 117.
	Section 117: Definitions
	Section 117 of the Evidence Act provides some definitions, which are quite useful. They help you determine the scope of the privilege, which is not restricted to the relationship between a single client and a sole legal advisor. We will focus on three...
	(i)  client
	(ii)  lawyer
	(iii)  confidential communication
	“Client”
	"client" includes the following—
	a) a person or body who engages a lawyer to provide legal services or who employs a lawyer (including under a contract of service);
	b) an employee or agent of a client;[someone who works for a company, including staff, or agent (representing the company)
	c) an employer of a lawyer if the employer is—
	i. the Commonwealth or a State or Territory; or [i.e. DPP if they employ a lawyer can be a client]
	ii. a body established by a law of the Commonwealth or a State or Territory;
	d) if, under a law of a State or Territory relating to persons of unsound mind, a manager, committee or person (however described) is for the time being acting in respect of the person, estate or property of a client—a manager, committee or person so ...
	e) if a client has died—a personal representative of the client; (executives (if you have will) or administrator (if you have no will), they are ‘person representative’ of the client that is dead, and they are under this circumstances ‘client’)
	f) a successor to the rights and obligations of a client, being rights and obligations in respect of which a confidential communication was made; [when company is dissolved, wound up and new company is formed, than they are the successor to the rights...
	According to the Evidence Act explanatory memorandum:  “The definition of ‘client’ includes a person or body who engages a lawyer to provide legal services or who employs a lawyer (including under a contract of service). Under this definition there is...
	"lawyer" means—
	(a)     an Australian lawyer; and
	(b)     an non-participant registered foreign lawyer; and
	(c)     a foreign lawyer or a natural person who, under the law of a foreign country, is permitted to engage in legal practice in that country; and
	(d)     an employee or agent of a lawyer referred to in paragraph (a), (b) or (c);
	What is a practicing certificate?
	Practicing Certificates are issued annually by the Law Institute of Victoria (LIV). You are eligible to apply for a local practicing certificate if you are admitted to the legal profession under the Legal Profession Uniform Law Application Act 2014 or...
	“Confidential Communication”
	"confidential communication" means a communication made in such circumstances that, when it was made—
	(a)     the person who made it; or
	(b)     the person to whom it was made— was under an express or implied obligation not to disclose its contents, whether or not the obligation arises under law;
	Communication between a client and lawyer must be confidential before it is protected by client legal privilege. In addition, any documents in your client’s file must be confidential in order for a client privilege claim to succeed.
	What happens if the ‘communication’ takes place in the presence of a third party who is not an employee or agent of the lawyer? Can you still argue that the communication is confidential? Or is the presence of the third party a basis for finding that ...
	You can still argue that the communication is privileged despite the presence of a third party. The presence of a third party alone will not automatically lead to lack of confidentiality, however it can be an important factor.
	R v Braham and Mason:
	“the presence of a third party should be examined to see whether that presence indicates that the communication was not intended to be confidential, or whether the presence of the third party was caused by some necessity or some circumstances which di...
	In Braham and Mason, client legal privilege did not apply, since the communication was not confidential.  The client in this case contacted his solicitor from a police station phone after he had been arrested and charged. A police officer inadvertentl...
	R v Kathleen Sharp [2003] NSWSC 1117
	Facts:
	 This case dealt with similar facts to those in R v Brian and Mason, and arrives at the same conclusion.
	 The accused contacted their solicitor from a police station phone and the conversation was overheard, inadvertently, by a police officer.
	 The police officer could testify about the overheard conversation, since it was not a confidential communication between client and lawyer.
	 There were 3 facts that influenced the court’s decision:
	o The police were unaware that the accused was speaking to their solicitor at the time;
	o The accused had done nothing to request that they be able to speak in private with the person on the phone;
	o The accused spoke in a manner that permitted the police to overhear the conversation and could not have been of the belief that the conversation was confidential.
	 If you have a confidential phone conversation with a client then you might want to make sure that neither you nor your client are in the presence of a third party.
	 In this situation, where the client has to make a phone call after their arrest and one or more police officers are present, you should remind your client to request privacy. If the client cannot have a private conversation with you, tell them to re...
	“Third Party”
	It is important to be clear about who is a third party and who is not a third party. A third party will be anyone who does not fall within the definition of lawyer or client.
	“Confidential Documents”
	"confidential document" means a document prepared in such circumstances that, when it was prepared—
	(a)     the person who prepared it; or
	(b)     the person for whom it was prepared— was under an express or implied obligation not to disclose its contents, whether or not the obligation arises under law;
	Documents – like communications – must be created under circumstances in which they are confidential. If you allow a document to fall into the hands of a third party it will be hard to argue that it is a confidential document. Therefore, don’t allow y...
	Section 118 – Legal Advice [operative section]
	Evidence is not to be adduced if, on objection by a client, the court finds that adducing the evidence would result in disclosure of—
	(a)     a confidential communication made between the client and a lawyer; or
	(b)     a confidential communication made between 2 or more lawyers acting for the client; or
	(c)     the contents of a confidential document (whether delivered or not) prepared by the client, lawyer or another person— for the dominant purpose of the lawyer, or one or more of the lawyers, providing legal advice to the client.
	Section 118 permits a client to object to the admissibility of evidence in 3 different situations:
	(i) You can object to the admissibility of testimony that relates to confidential communication between client and lawyer, which was for the dominant purpose of obtaining legal advice.
	(ii) You can object to the admissibility of testimony that relates to confidential communication between 2 or more lawyers representing a client if it was for the dominant purpose of obtaining legal advice.
	(iii) You can object to the admissibility or production of a confidential document prepared by a lawyer, client or other person for the dominant purpose of obtaining legal advice. In most instances a document will be requested in pre-trial investigati...
	The Evidence Act applies to these procedures and therefore an objection under section 118 is not restricted to admissibility at the trial stage. If the police knock on your door with a search warrant to seize documents, you can object to the warrant u...
	Copies of Documents
	Most documents are copied, and there are 3 principles that relate to the production of copied documents:
	1. A copy of a privileged document is privileged.
	2. A copy of an unprivileged document may be privileged if the copy was created for the dominant purpose of obtaining legal advice.
	3. If you create a privileged copy of an unprivileged original, the original will remain unprivileged.
	Section 118(c)
	 The Explanatory Memorandum to the Victorian Evidence Act states that:
	“Clause 118(c) extends the privilege to confidential documents prepared by someone other than the client or lawyer (such as an accountant or consultant) for the dominant purpose of the lawyer providing legal advice to the client.”
	 Lawyers frequently employ experts to prepare reports, however it is arguable that they are agents in which case the phrase ‘another person’ is not necessary.
	DOMINANT PURPOSE TEST
	 Any client privilege claim must satisfy the Dominant Purpose Test. The ‘dominant purpose test’ is prescribed by the legislation.
	 Under the common law, before Grant v Downs [1976] HCA 63; (1976) 135 CLR 674, the generally accepted view was if there was multiple purposes, it was sufficient to attract privilege that one, not insubstantial, purpose was that of obtaining legal adv...
	 The test clearly recognises that there may be more than one purpose for consulting a lawyer however the dominant purpose must be legal advice.
	 You can expect that if you claim client legal privilege and opposing counsel attempts to challenge the claim then they might focus a great deal upon the purpose of the advice. In cross examination of the either the client or the lawyer they will att...
	Section 119 – Litigation
	Evidence is not to be adduced if, on objection by a client, the court finds that adducing the evidence would result in disclosure of—
	(a)     a confidential communication between the client and another person, or between a lawyer acting for the client and another person, that was made; or
	(b)     the contents of a confidential document (whether delivered or not) that was prepared—
	for the dominant purpose of the client being provided with professional legal services relating to an Australian or overseas proceeding (including the proceeding before the court), or an anticipated or pending Australian or overseas proceeding, in whi...
	 Some clients will seek legal advice, which does not lead to litigation in court. Others will seek advice which then requires litigation in court.
	 As a result we have two sections for client legal privilege:
	o Section 118, which applies to legal advice without subsequent litigation,
	o Section 119, which applies to litigation.
	 Under section 118, the dominant purpose of the communication or document must be legal advice.
	 Under section 119, the dominant purpose of the communication or document must be litigation.
	Loss of Client Legal Privilege
	You need to know when a client legal privilege claim will fail. In such a situation, you will have to surrender the documentary evidence or a witness will have to answer questions. If you are in doubt about whether the privilege applies or not, it is ...
	Section 121 – Loss of client legal privilege—generally
	(1)     This Division does not prevent the adducing of evidence relevant to a question concerning the intentions, or competence in law, of a client or party who has died.
	(2)     This Division does not prevent the adducing of evidence if, were the evidence not adduced, the court would be prevented, or it could reasonably be expected that the court would be prevented, from enforcing an order of an Australian court.
	(3)     This Division does not prevent the adducing of evidence of a communication or document that affects a right of a person.
	Section 121 creates three exceptions:
	(i) Privilege cannot be claimed by a client or party who has died and the evidence is relevant to the deceased person’s intentions or competence in law.
	(ii) Confidential communications or documents will not be protected by client legal privilege where failure to disclose will interfere with the enforcement of a court order.
	R v Bell; Ex parte Lees [1980] HCA 26; (1980) 146 CLR 141
	Facts:
	● A mother fled with her child despite a court order granting custody of the child to the child’s father.
	● The mother contacted a solicitor in order to make arrangements in relation to the matrimonial home and gave the solicitor explicit instructions not to reveal her whereabouts.
	● The solicitor at this stage was unaware of the custody issues.
	● The child’s father obtained an order form the family court that required the solicitor to disclose the whereabouts of the mother and the child. The solicitor claimed client legal privilege.
	Held:
	● The confidential information however was required in order to enforce a child custody order and as a result the solicitor was required to disclose the location of the mother and the child.
	(iii) Client legal privilege will not apply to confidential communications or documents if non-disclosure would affect the rights of a person.
	This section is somewhat obscure. One possible example is defamation. You would not be able to claim privilege with respect to defamatory remarks, since this could interfere with a plaintiff’s cause of action.
	Section 123 – Loss of client legal privilege—accused [accused in a criminal proceeding]
	In a criminal proceeding, this Division does not prevent an accused from adducing evidence unless it is evidence of—
	(a)     a confidential communication made between an associated accused and a lawyer acting for that person in connection with the prosecution of that person; or
	(b)     the contents of a confidential document prepared by an associated accused or by a lawyer acting for that person in connection with the prosecution of that person.
	 Section 123 is supposed to modify the common law position that was identified in the case of Carter:
	Carter v Managing Partner Northmore Hale Davy & Leake [1995] HCA 33; (1995) 183 CLR 121
	Facts:
	 The accused Carter was to stand trial after being charged with 5 criminal offences in relation to fraud.
	 He attempted to subpoena a number of documents that he believed would assist in his defence. The documents were subject to a claim of client legal privilege.
	Issue: Can you access privileged documents when they might establish your innocence or assist in the preparation of your defence?
	 The common law contained no applicable exception.
	Held:
	 The High Court rejected Carter’s argument that client legal privilege is subject to an exception in favour of protecting the liberty of the accused. The Court held that no special rule applied in this scenario – the usual rules of privilege applied.
	 Under section 123, however, confidential communications or documents will not be protected by client legal privilege if they are required by the defendant in a criminal proceeding – so long as the confidential communications or documents are not sou...
	 Section 123 does not apply to pre-trial investigations or discovery, as section 131A does not apply to section 123. This severely restricts the application of section 123 and further reveals that the judiciary and legal profession believe that the p...
	 This position is debatable: some have argued that section 123 should be expanded to allow discovery of documents by a defendant if they are relevant to the innocence of the defendant.
	Commission of a Crime
	Section 125 – Loss of client legal privilege—misconduct [commission of a crime]
	(1)     This Division does not prevent the adducing of evidence of—
	(a)     a communication made or the contents of a document prepared by a client or lawyer (or both), or a party who is not represented in the proceeding by a lawyer, in furtherance of the commission of a fraud or an offence or the commission of an ac...
	(b)     a communication or the contents of a document that the client or lawyer (or both), or the party, knew or ought reasonably to have known was made or prepared in furtherance of a deliberate abuse of a power.
	(2)     For the purposes of this section, if the commission of the fraud, offence or act, or the abuse of power, is a fact in issue and there are reasonable grounds for finding that—
	(a)     the fraud, offence or act, or the abuse of power, was committed; and
	(b)     a communication was made or document prepared in furtherance of the commission of the fraud, offence or act or the abuse of power—
	the court may find that the communication was so made or the document so prepared.
	(3)     In this section, "power" means a power conferred by or under an Australian law.
	 Section 125(1)(a) is similar to the common law position, which did not protect confidential communications where the client planned to commit a crime. This is not unusual. With an expert knowledge of the law people might expect that you could help t...
	 It is important to recognise that there is a clear distinction between crimes that have been committed and a conspiracy to commit a crime. If you have already committed a crime and then tell your lawyer about it, the confidential communications with...
	 However, if you have not yet committed the crime but are in the planning stage, and you tell your lawyer about what you are planning, the communication will not be protected.
	 This principle gives rise to two situations in which the privilege will not apply:
	 If the client and practitioner conspire together to commit a crime, there is no professional confidence.
	 If the client deceives the solicitor and as a result a crime is committed, there is no professional employment.
	Abuse of power
	 Section 125(1)(b) is also based on the common law.
	 The Attorney-General (NT) v Kearney [1985] HCA 60 offers an example of confidential communication that reveals an abuse of power. The principle is that client legal privilege does not protect communications made by a public authority for the purpose...
	 In this case, the Northern Territory Administrator on advice from the Government had introduced legislation that effectively extinguished the land claims made by indigenous Australians with respect to land in the Northern Territory. The Aboriginal l...
	 They were granted access despite a claim of client legal privilege since the Northern Territory Administrator had exceeded its statutory powers.
	Section 122 – Loss of client legal privilege—consent and related matters
	(1) This Division does not prevent the adducing of evidence given with the consent of the client or party concerned.
	(2)  Subject to subsection (5), this Division does not prevent the adducing of evidence if the client or party concerned has acted in a way that is inconsistent with the client or party objecting to the adducing of the evidence because it would result...
	(3) Without limiting subsection (2), a client or party is taken to have so acted if—
	(a)     the client or party knowingly and voluntarily disclosed the substance of the evidence to another person; or
	(b)     the substance of the evidence has been disclosed with the express or implied consent of the client or party.
	(4) The reference in subsection (3)(a) to a knowing and voluntary disclosure does not include a reference to a disclosure by a person who was, at the time of the disclosure, an employee or agent of the client or party or of a lawyer of the client or p...
	(5) A client or party is not taken to have acted in a manner inconsistent with the client or party objecting to the adducing of the evidence merely because—
	(a)     the substance of the evidence has been disclosed—
	(i)     in the course of making a confidential communication or preparing a confidential document; or
	(ii)     as a result of duress or deception; or
	(iii)     under compulsion of law; or
	(iv)     if the client or party is a body established by, or a person holding an office under, an Australian law—to the Minister, or the Minister of the Commonwealth, the State or Territory, administering the law, or part of the law, under which the ...
	(b)     of a disclosure by a client to another person if the disclosure concerns a matter in relation to which the same lawyer is providing, or is to provide, professional legal services to both the client and the other person; or
	(c)     of a disclosure to a person with whom the client or party had, at the time of the disclosure, a common interest relating to the proceeding or an anticipated or pending proceeding in an Australian court or a foreign court.
	(6) This Division does not prevent the adducing of evidence of a document that a witness has used to try to revive the witness's memory about a fact or opinion or has used as mentioned in section 32 (Attempts to revive memory in court) or 33 (Evidence...
	 Section 122 gives rise to two situations under which the confidential client communication or confidential document will lose its privileged status:
	1. A client will lose the protection of client legal privilege if they consent to the disclosure of confidential communications or documents: s 122(1)
	2. A client will lose the protection of client legal privilege if they act in a way that is inconsistent with the privilege: s 122(2)
	 Unfortunately, section 122(3) creates some confusion. According to section 122(3) inconsistent behaviour includes the following examples:
	o If you knowingly and voluntarily disclose the content of a confidential conversation or a document you will be deemed to have acted in an inconsistent manner.
	o If by way of express or implied consent you disclose the substance of a confidential conversation or document you will be deemed to have acted in an inconsistent manner.
	What is the difference between s 122(1) and s 122(3)(b)?
	 Section 122(1) says that you lose privilege by way of consent.
	 Section 122(3)(b) says that behaviour inconsistent with the privilege includes express or implied consent. In either situation you will lose the privilege.
	There is a subtle difference: s 122(1) uses the word ‘consent’ whilst s 122(3)(b) refers to ‘express’ or ‘implied’ consent. If this has any significance we are not concerned with it for the purposes of this course.
	 Under s 122(3)(a), disclosure of confidential information that is knowingly and voluntarily made to another person is inconsistent with client legal privilege. As a result confidential information that is knowingly and voluntarily disclosed will not...
	 The phrase ‘another person’ is significant. It includes anyone who does not fall within the definition of the term client or lawyer. This is straightforward where the client is an individual and the lawyer is an individual. In this case the privileg...
	 The complexity increases when the client is an employer and they disclose information to one or more of their employees, or where the client is a corporation that employs hundreds if not thousands of employees. The definition of ‘client’ includes em...
	 The complexity also increases when the lawyer has employees and agents that they engage.
	 The disclosure of the confidential information must be made knowingly and voluntarily. If this requirement is not satisfied the privilege will not be lost.
	 There are three situations where the privilege will not be lost even if disclosure is made knowingly and voluntarily that are of interest to us (there are others that we will not cover in this course).
	1. An employee, agent or lawyer of a client must have the client’s authority before they can make a knowing and voluntary disclosure on the client’s behalf: s 122(4).
	2. Disclosure that is made under duress or deception is not made knowingly and voluntarily: s 122(5)(a)(ii).
	3. Disclosure that is made under compulsion of law is not made knowingly and voluntarily: s 122(5)(a)(iii).
	 There has been some discussion about whether disclosure by way of mistake can amount to a knowing and voluntary disclosure. Under the Uniform Evidence legislation this issue has not been resolved.
	Divall v Mifsud [2005] NSWCA 447
	Facts:
	● In this case a client of a lawyer was asked a question during cross-examination by opposing counsel. The answer to the question required the witness to reveal confidential communication that was protected by client legal privilege.
	● No objection was made to the question and the witness answered.  As a result the witness disclosed the substance of the confidential communication that was protected by client legal privilege.
	Issue: Was the disclosure ‘knowingly and voluntarily’ made?
	Held:  The court held that the disclosure did amount to a knowingly and voluntarily made disclosure.
	Express or implied consent: section 122(3)(b)
	 Under s 122(3)(b), disclosure of confidential information to another person with either the express or implied consent of the client is inconsistent with client legal privilege. As a result, confidential information that is disclosed with the expres...
	 The disclosure of the confidential information must be made with the express or implied consent of the client. If this requirement is not satisfied the privilege will not be lost.
	 Again, as with knowing and voluntary disclosure, there are three situations where the privilege will not be lost that are of interest to us (there are others that we will not cover in this course):
	1. An employee, agent or lawyer of a client must obtain the client’s consent, express or implied, before they disclose confidential communication or a confidential document: s 122(3)(b).
	2. Disclosure that is made under duress or deception does not give rise to express or implied consent: s 122(5)(a)(ii).
	3. Disclosure that is made under compulsion of law does not give rise to express or implied consent: s 122(5)(a)(iii).
	Section 128: privilege against self-incrimination
	 There are 7 aspect of privilege against self-incrimination; this includes; right to remain silent during questioning.
	 What happens if you appear as a witness and you are asked a question in cross-examination that requires an incriminating answer?  It is a precarious situation for a compellable witness. When you are confronted with a question you must answer it. If ...
	 There is a third option. If confronted with a question that requires an incriminating answer you can claim the privilege against self-incrimination. Obviously the privilege applies to crimes that the witness has not yet been charged with or convicte...
	Section 128 – Privilege in respect of self-incrimination in other proceedings
	(1)     This section applies if a witness objects to giving particular evidence, or evidence on a particular matter, on the ground that the evidence may tend to prove that the witness—
	(a)     has committed an offence against or arising under an Australian law or a law of a foreign country; or
	(b)     is liable to a civil penalty.
	 It does not look good when this privilege is claimed, however, it is a far better option than making admissions that reveal that you have committed an offence for which you have not been convicted. Remember, in the adversarial criminal justice syste...
	 It is important to distinguish the privilege against self-incrimination from the right to remain silent. The right to remain silent for an accused means that they cannot be compelled to appear at their criminal trial.
	 The accused can never be compelled to give evidence in their own criminal proceeding. However, if they do choose to appear as a witness, they cannot rely on section 128 during cross-examination: section 128(10).
	 If the accused appears as a witness at their own trial, then they expose themselves to cross-examination. During cross-examination the prosecution will inevitably ask the accused questions that might incriminate the accused if they are answered. An ...
	Section 128(10): In a criminal proceeding, this section does not apply in relation to the giving of evidence by a defendant, being evidence that the defendant—
	(a) did an act the doing of which is a fact in issue; or
	(b) had a state of mind the existence of which is a fact in issue.
	 This means that the accused cannot claim the privilege in respect of questions about which the accused is currently being prosecuted, but the accused can claim the privilege if the question relates to a crime for which they are not currently being t...
	 All other witnesses (besides the accused) who do not enjoy the right to silence are therefore compellable and can object to answering questions under section 128(1).
	 They can only object if their answer would yield evidence that would prove that the witness—
	(a) has committed an offence against or arising under an Australian law or a law of a foreign country; or
	(b) is liable to a civil penalty.
	The process under s. 128
	Under s 128(2), the court must determine whether the grounds for the objection are reasonable. There is very little case law on the phrase ‘reasonable grounds’ however the grounds will not be reasonable if the evidence does not tend to prove that the ...
	Section 128 Certificates
	 Rationale: Despite reasonable grounds for an objection the witness can still voluntarily answer the incriminating question in return for a certificate issued by the court.
	Under s 128(3)(b)(i), the court will give a certificate under this section if—
	(i) the witness willingly gives the evidence without being required to do so under subsection (4)
	 The certificate will include a transcript from the trial in which the person appeared as a witness. The testimony from the transcript will identify the evidence which is to be protected by the certificate. The testimony that appears in the certifica...
	 The court also has the power to order a witness to answer an incriminating question despite a finding that there are reasonable grounds for objection.
	Under s 128(4), the court may require the witness to give the evidence if the court is satisfied that—
	(a) the evidence does not tend to prove that the witness has committed an offence against or arising under, or is liable to a civil penalty under, a law of a foreign country; and
	(b) the interests of justice require that the witness give the evidence.
	 Section 130 deals with evidence that might be classified as highly sensitive. Highly sensitive evidence can compromise matters of state such as national security and if it does it could be excluded irrespective of its relevance or value in a trial.
	Section 130 – Exclusion of evidence of matters of state
	(1)   If the public interest in admitting into evidence information or a document that relates to matters of state is outweighed by the public interest in preserving secrecy or confidentiality in relation to the information or document, the court may ...
	Section 130(4) identifies a number of examples that are considered to be matters of state:
	(i) national security and international relations
	(ii) relations between the Commonwealth and a State or relations between States
	(iii) interference with the investigation or prosecution of an offence
	(iv) interference with the investigation or outcome of civil proceedings.
	(v) identity of a confidential source of information in relation to the enforcement of Cth or State laws
	(vi) prejudicing the functions of the Cth government or a state government.
	 If a party to a legal dispute calls a witness or subpoenas a document involving sensitive information that could affect a matter of state, anyone can object to its admissibility.
	 According to section 130(2) it is not necessary that the person or body objecting to the admissibility of the evidence be a party to the legal proceedings.
	 The trial judge can direct that the evidence not be admitted or any party can apply for such a direction.
	The sensitive evidence that affects a matter of state will be excluded if the public interest in admitting it is outweighed by the public interest in preserving its confidentiality.
	What sort of information do governments collect that might warrant what is effectively a form of censorship?
	 There are numerous state and federal government agencies that collect sensitive information that often does justify censorship. At the same time it is expected that governments and politicians will be kept accountable for the decisions or mistakes t...
	 In the cases that have dealt with matters of state privilege or public interest privilege as it was known under the common law the courts have tried to develop some guidelines. The guidelines attempt to discriminate between information that is prote...
	 Since section 130 and the common law are almost identical, we can look at the common law principles and cases in this area.
	Two types of claim typically occur in relation to the privilege:
	 It may be claimed that the information that is usually contained in a document belongs to a class of documents that requires protection. There are certain types of documents that are inherently sensitive and usually exempt from disclosure such as ca...
	 Other documents don’t belong to a privileged class but contain information that is too sensitive to reveal. The availability of the privilege will depend on the contents of the document.
	This leads to 2 types of claims:
	(i)  Class claims
	(ii) Content claims
	NOTE;  success of either type of privilege claim depends upon the application of a number of principles identified by the courts.
	Sankey v Whitlam (1978) 142 CLR 1
	● This common law decision identifies the factors that judges are expected to take into consideration when deciding between the choice to include information and the choice to exclude information.  It also addresses the distinction between class claim...
	● The facts of the case reveal that this is an example of litigation that would be possible but extremely rare.
	● Facts: Sankey was an ordinary individual who attempted to prosecute 4 ministers of the Whitlam government, including Goff Whitlam himself. Sankey claimed that they had violated certain provisions in the Commonwealth Crimes Act by borrowing money fro...
	● Sankey attempted to subpoena a number of government documents in order to prove that the ministers had violated the Crimes Act provisions.
	● The government refused to surrender the documents and claimed that they were privileged and that disclosure was not in the public interest.
	● Sankey challenged the privilege claim, which went to the High Court.
	Held:  The decision of the High Court yielded a number of principles:
	● (i) The privilege applies to both oral evidence and documentary evidence.
	● (ii) The court must take into consideration the harm that can be done to the nation or public if the information is disclosed on the one hand and the harm that can be done to the administration of justice if the information is not disclosed.
	● (iii) It follows that the court will not order the production of a document, although relevant and admissible, if it would be injurious to the public interest and the public interest outweighs the interests of justice.
	● (iv) If a public interest privilege claim is made in relation to documents then the claim can be based on the contents of the document or based on the fact that the document belongs to a special class.
	● Certain documents may belong to a class of documents that are considered to be sensitive in nature and therefore public disclosure is thought to be undesirable. The examples in this case, offered by the court, included: Cabinet minutes, minutes of d...
	● The High Court held that just because a document belonged to this class of documents did not mean that it would automatically enjoy public interest privilege. The fundamental principle according to the court is that documents in this class may be wi...
	Alister v R ("Hilton Bombing case") [1984] HCA 85
	● This case considers whether courts have the power to order production and inspection of documents which are subject to a public interest privilege claim to determine whether they exist and whether they should be excluded or included.
	● In this case, there was argument over a subpoena for the production of government documents. The government argued public interest privilege.
	● The trial judge, who did not inspect the documents, set aside the subpoena ordering production of the documents on the basis of a successful public interest privilege claim.
	● Issue: Can the judge look at the document that contains sensitive information? You can bet that if it is a sensitive cabinet document then the government would not want anyone to look at it – not even the judge.
	Held:
	● The High Court made two findings:
	● (i) The judge should not look at the documents unless he is persuaded that inspection would be likely to satisfy him that he ought to order production.
	● (ii) In considering whether or not to inspect documents for the purpose of deciding whether they should be disclosed the court must attach special weight to the fact that the documents may support the defence of an accused person in criminal proceed...
	● The High Court held that the trial judge made an error, and that the trial judge should have first inspected the documents before rejecting the subpoena.
	Section 130(1) effectively restates the common law test arrived at in Sankey v Whitlam: the judge can admit the documents if the public interest in admitting the document outweighs the public interest in preserving secrecy or confidentiality.
	Section 130(4) and (5) then set out a number of factors to be taken into consideration when applying the test under 130(1).
	Section 130(3) allows the court to inform itself in any way it thinks fit – which means they can inspect the documents. This is also made clear under section 133.
	Section 131: ‘Without prejudice’ communication [Exclusion of evidence of Settlement negotiations’
	Section 137 – Exclusion of evidence of settlement negotiations
	(1)     Evidence is not to be adduced of—
	(a)     a communication that is made between persons in dispute, or between one or more persons in dispute and a third party, in connection with an attempt to negotiate a settlement of the dispute; or
	(b)     a document (whether delivered or not) that has been prepared in connection with an attempt to negotiate a settlement of a dispute.
	 Part 3.11 of the Evidence Act allows the court discretionary power to exclude evidence and imposes obligations on the court to exclude evidence in certain circumstances.
	 Sections 135 and 136 allow the trial judge to exclude relevant evidence that does not violate any exclusionary rules or limit the use of such evidence.
	 If evidence fails to satisfy the requirement of relevance and an objection is made, the evidence will be excluded. Similarly, if evidence violates an exclusionary rule and an objection is made it will be excluded.
	Section 135 provides that the court may refuse to admit evidence if its probative value is substantially outweighed by the danger that the evidence might—
	a. be unfairly prejudicial to a party; or
	b. be misleading or confusing; or
	c. cause or result in undue waste of time.
	Section 136 provides that the court may limit the use to be made of evidence if there is a danger that a particular use of the evidence might—
	a. be unfairly prejudicial to a party; or
	b. be misleading or confusing.
	Both 135 and 136 are discretionary.
	Section 137 provides that in a criminal proceeding, the court must refuse to admit evidence adduced by the prosecutor if its probative value is outweighed by the danger or unfair prejudice to the defendant.
	Section 137 is mandatory.
	If relevant and admissible evidence falls within either section 135 or 136 then the judge may or may not exclude or limit the evidence. This is at the discretion of the trial judge – that is, there is no guarantee that it will be excluded. You cannot ...
	You cannot predict or control the court’s discretion, however, there is a right of appeal where relevant and admissible evidence that forms part of your case is excluded under section 135 or section 137.
	From sections 135 and 137 it is possible to identify some basic possibilities
	(i) Evidence that is unfairly prejudicial to a party might be excluded;
	(ii) Evidence that is misleading or confusing might be excluded;
	(iii) Evidence that results in undue waste of time might be excluded;
	(iv) If the probative value of evidence is outweighed by its prejudicial effect upon the defendant it must be excluded.
	 One important application of section 136 has been to out-of-court statements that are used for a non-hearsay purpose. If you remember, out-of-court statements that are used for a non-hearsay purpose do not violate section 59 (you may have to refresh...
	 These possibilities under sections 135 and 137 and the limits that can be imposed under section 136 place a fairly significant burden upon the trial judge.




