
LAWS1100 NOTES  
LAWYERS IN AUSTRALIA  

• It is possible to operate as both a barrister and a solicitor in AUS, but people usually prefer to work in 
one profession  

• The divided profession arrangement has been criticised because it means that lawyers have tended to 
increasingly specialise so they can’t provide more well-rounded services to clients which comes at a 
cost to clients as well  

o Cannot have all of their needs met by one professional, usually need to see both a solicitor 
and a barrister if they want their matter to be heard in court  

• Both have a paramount duty to the court and the administration of justice  
• An attorney in AUS describes a person who holds specified legal powers on behalf of another  
• People may appoint and empower a nominated person to act in their place for a specific period of 

time and for specified purposes eg. Sign documents relating to certain transactions  
• The document by which power is granted is known as a ‘Power of Attorney’ – the power terminates 

upon expiration of the specified time period or completion of the specified tasks  
o May also terminate if the person giving the power (the donor) becomes incapable of making 

major decisions 
• However, it is possible to create a power of attorney which will endure despite subsequent mental 

incapacity of the donor – the ‘Enduring Power of Attorney’  
o It is common for spouses to give each other enduring power to act on each other’s behalf in 

all legal transactions in the event of incapacity by virtue of illness or accident  
• Australian lawyer: person who is admitted to practice by the Supreme Court of a State or Territory  
• Australian legal practitioner: person who is an Australian lawyer who holds a current practising 

certificate issued by an appropriate regulatory authority  
• Reason for this distinction is that some people are admitted to practice but do not go on to obtain or 

maintain a current practising certificate  
• Practice of law has become increasingly international ins cope – foreign lawyers must be registered 

and they are only allowed to practise foreign law  
• Statute prohibits a person who does not hold a practising certificate from practising law in all 

jurisdictions  
• In order to practise must be admitted by the Supreme Court and there are two prerequisites to 

practice: 
o Educational: must have successfully completed a tertiary academic course, an accredited 

Practical Legal Training (PLT) course and a period of supervised work placement or 
traineeship  

o Character based: applicant for admission must also satisfy the appropriate regulatory body 
that he or she is of good fame and character  

§ Fame refers to the person’s reputation in the relevant community and character 
refers to the person’s actual nature  

• Have name entered on the relevant ‘roll’ of the Supreme Court and each person takes an oath of 
service to the court, thereby becoming an officer of the court  

• The legal profession is divided into two branches: solicitors and barristers – this was inherited from 
the structure in England  

• Main features of the inherited system: 
o Prohibition on a person practising as a solicitor and barrister at the same time – each branch 

was prevented from undertaking specific tasks. Solicitors did not engage in advocacy work in 
superior courts and barristers did not engage in commercial activities (including the 
solicitation of clients)  

o Clients were denied direct access to barristers – clients approached solicitors, and in an 
appropriate case, a solicitor briefed a barrister to undertake work on behalf of a client  



• In NSW, a legal practitioner has to elect to practise as a barrister, or as a solicitor and barrister, but 
cannot simultaneously hold current practising certificate as a barrister and as a solicitor and barrister  

o Those who choose to practise as both are referred to as “amalgams”  
• The traditional main features have been overturned – solicitors have been granted the right of 

audience in all superior courts (ending the monopoly of barristers on this type of work) and the 
prohibition on direct access to barristers by clients has been lifted  

• Separate regulatory bodies – State Law Societies for solicitors and Bar Associations for barristers  
• There are two national bodies with some influence over the profession: 

o The Law Council of Australia, whose main function is to coordinate submissions from various 
constituent organisations  

o The Australian Bar Association which has more importance for barrister than solicitors  
• The State and Territory professional bodies have statutory power to regulate the admission of 

solicitors and barristers to practice and to regulate professional conduct through the rules of conduct 
for their members  

o May also handle complaints against their members, however these are usually addressed by 
independent boards or tribunals constituted by statute  

• The Supreme Court has the inherent jurisdiction to supervise officers of the court as they are the ones 
who admit practitioners and swear them in  

SOLICITOR  
• Solicitors are considered to be the general practitioners of the legal profession, although many of 

them specialise in particular areas of law and some of them spend a great deal of time in court  
• If a member of the public wants advice in relation to a problem which may have legal implications 

they will generally consult a solicitor  
• Responsible for advising clients on a wide range of legal matters, preparing a variety of legal 

documents, representing client in court (especially lower courts) and instructing barrister in relation 
to more complex court appearances  

• Direct relationship with clients  
• Can be generalist or specialist  
• See NSW Law Society  
• Legal Profession Uniform Law Australian Solicitor’s Conduct Rules 2015 – rule of professional 

obligation 
• Fundamental duties of solicitors according to the Australian Solicitors’ Conduct Rules:  

o 3. Paramount duty to the court and the administration of justice which prevails over any 
other duty  

o 4.1.1 must act in the best interests of a client in any matter in which they represent the client  
o 4.1.2 be honest and courteous in all dealings in the course of legal practice 
o 4.1.3 deliver legal services competently, diligently and as promptly as reasonably possible  
o 4.1.4 avoid any compromise to their integrity and professional independence  
o 4.1.5 comply with these Rules and the law  

• Solicitors can work as sole practitioners or in partnerships – a partner must obtain an unrestricted 
practising certificate while an employee is eligible for a restricted practising certificate  

• Are allowed to incorporate their practices under the Corporations Act 2001 (Cth) – give them the 
benefit of limited liability and the opportunity for public listing  

• Allowed to establish multi disciplinary practices (MDPs) in partnership with members of other 
professions  

• Can also be employed by the government or Legal Aid Commissions and Community Legal Centres as 
well as incorporated businesses  

• Multi-disciplinary partnerships: team up with other compatible service providers such as financial 
advisors or accountants  

• In house counsel: provide legal advice to their own employer in a big business or corporation  
• Many solicitors would not appear in court on behalf of their client, they would brief a barrister to 

appear as an advocate in court  
• Solicitors do more day to day legal work  
• Solicitors are free to accept or reject a particular client or case  



BARRISTER  
• Considered to be experts in courtroom advocacy  
• May be asked to give an opinion on a complex legal problem or to settle complex documents  
• Advertise their services for complex negotiations and mediations  
• Characterised by independence 
• Usually receive instructions from solicitors rather than clients  
• Advocates in court  
• See NSW Bar Association  
• Legal Profession Uniform Conduct (Barristers) Rules 2015 – rule of professional obligation  
• Fundamental duties of barristers according to the Legal Profession Uniform Conduct (Barristers) 

Rules 2015:   
o 3(a) act in accordance with the general principles of professional conduct  
o 3(b) act independently  
o 3(c) recognise and discharge their obligations in relation to the administration of justice  
o 3(d) provide services of the highest standard unaffected by personal interest  

• Neither employer nor employee – can be grouped in chambers but are essentially self employed, 
independent from anyone else  

o Bring objectivity which serves the courts and the community as well as serving clients, taking 
instructions from solicitors through a brief  

• Wear special wigs and robes in most courts (not in Family Court or in State/Territory Magistrates’ 
Courts or Local Courts) – in some jurisdictions it is optional in non jury trials  

• Can represent a solicitor’s client in court or can provide specialised advice  
• Work of a barrister (Barristers Rule 11)  

o Appearing as an advocate who will appear in court  
o Preparing to appear as an advocate  
o Negotiating for a client with an opponent to compromise a case  
o Representing a client in or conducting a mediation or arbitration or other method of ADR  
o Giving legal advice  
o Preparing or advising on documents to be used by a client or by others in relation to the 

client’s case or other affairs  
o Carrying out work properly incidental to the kinds of work referred to in the above points as 

well as other work which is commonly carried out by barristers from time to time  
• A barrister must be a sole practitioner, and must not (Barrister Rule 12):  

o Practise in partnership with any person  
o Practise as the employer of any legal practitioner who acts as a legal practitioner in the 

course of that employment  
o Practise as the employee of any person  
o Be a director of an incorporated legal practice  
o Practise by or through an incorporated legal practice  

• Must not (Barristers Rule 13):  
o Act as a person’s general agent or attorney in that person’s business or dealings with others  
o Be the address for service of any document or accept service of any document  
o Commence proceedings or file (other than file in court) or serve any process of any court  
o Conduct the conveyance of any property for any other person  
o Administer any trust estate or fund for any other person  
o Obtain probate or letters of administration for any other person  
o Incorporate companies or provide shelf companies for any other person  
o Hold, invest, or disburse any funds for any other person  

• Barristers operate at a different level providing specialist advice and specialist representation in court  
• A barrister must accept a brief from a solicitor to appear before a court in a field in which the 

barrister practises or professes to practise if (Barristers Rule 17 – Cab Rank Principle):  
o The brief is within the barrister’s capacity, skill and experience  
o The barrister would be available to work as a barrister when the brief would require the 

barrister to appear  
o The fee offered on the brief is acceptable to the barrister  
o The barrister is not obliged or permitted to refuse the brie under rule 101, 103, 104 or 105  



• Barrister has a higher duty to the law and an obligation to use their education and skills for the service 
of the broader community and the court  

PROFILE OF THE PROFESSION  
• 30 627 solicitors in NSW with practicing certificates  
• Just over 50% of all solicitors are female  
• 1.6% of the profession identifies as indigenous  
• 27.5% born overseas  
• 3 indigenous barristers in NSW  
• 16 indigenous members of the Australian Bar Association  
• More work to do in order to accurately reflect the diversity in Australia  
• Indigenous people are over represented in AUS jails  

GENDER GAP IN LAW 
• More women enter the profession than men and as of 2017, there are more female lawyers than 

male 
• Just over 60% of law graduates in Australia are female  
• Total of 2,272 barristers in NSW: 21.26% women  
• Only 10.08% of senior counsel are women  
• Pay gap of 184% between male barristers, with an average taxable income of $169 000 and female 

barristers whose average taxable income was $60 000 – higher than any other profession  
• The estimated mean income of male solicitors admitted for less than one year was $64 300 compared 

to $60 400 for females  
• In more than half of the matters heard by the High Court over the 2015-16 financial year, not a single 

female barrister appeared for any party and those that did had very few speaking parts or did not 
speak on any occasion (Daniel Reynolds and George Williams (2017) 91 (4) Australian Law Journal 
486) 

• There is a policy developed by the Law Council of Australia to try and improve these statistics by 
introducing an Equitable Briefing Policy  

o Is designed to encourage anyone who briefs or selects barristers to choose women with 
relevant seniority and expertise with a goal that by July 2018 women would be selected in at 
least 20% of all briefs  

 


