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1: INTRODUCTION 

41-69 

Anti-discrimination (AD) statutes: 

• Create civilly enforceable rights and obligations,  
• Impose obligations on people not to discriminate against others on the basis of particular 

attributes, such as race or sex, when engaging in specific activities (e.g. employment),  
• Give people the right not to be subject to such discrimination.  

The idea of discrimination may also encompass: 

• Attribute-based conduct – harassment, vilification  
• Victimisation  

Enforcement 

• Statutory rights and obligations are enforced by private civil action only – i.e. it is not a 
crime to contravene an anti-discrimination statute (except occasionally for victimisation and 
serious vilification).  

• There is no state regulatory scheme, and legislation does not empower a public agency to 
enforce the law itself, as often occurs under other modern regulatory schemes.  

• Individual enforcement procedures are largely conventional for redressing civil wrong, often 
with the associated risk of an adverse costs order. To avoid this risk, some jurisdictions do not 
make costs awards, and all jurisdictions offer or require a state-sponsored investigation and 
conciliation process prior to any litigation.  

Scope  

Two significant features define the scope of Australian anti-discrimination laws: 

1. Protected attributes that are prescribed, and 
2. The areas of activity in which discriminatory conduct is prohibited.  

Constitutional issues 

Three major issues have arisen since the first Cth anti-discrimination legislation was enacted in 1975: 

1. Sources of Cth’s power to legislate about discrimination,  
2. Validity of State laws that prohibit discrimination on the same grounds as those dealt with in 

Cth legislation, and 
3. Enforceability of Cth legislation by bodies other than courts.  

First and third issues resolved by HC responses. The second issue awaits determination.  

 

LEGISLATION 

Cth statute 

- Racial Discrimination Act 1975 (RDA) 
- Sex Discrimination Act 1984 (SDA) 
- Disability Discrimination Act 1992 (DDA) 
- Age Discrimination Act 2004 (ADA Cth) 
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These Acts define what discriminatory conduct is, and where/when it occurs for the particular attribute. 
The machinery for complaints, investigations and conciliation of discriminatory conduct is provided 
for separately, in the Australian Human Rights Commission Act 1986 (Cth) (AHRCA). If, after 
being dealt with in the AHRC, a complaint is litigated, the relevant procedures are set out in the 
legislative instruments for the Federal Circuit Court and Federal Court.  

Provision is also made in the Fair Work Act 2009 (Cth) (FWA) to prohibit a type of discrimination in 
many workplaces, ‘adverse action’.  

Also note: 

- Workplace Gender Equality Act 2012 – replaces Equal Opportunity for Women in the 
Workplace Act 

 

State statute 

- Anti-Discrimination Act 1977 (NSW) (ADA NSW).  

Sets out what discriminatory conduct is, and where/when it occurs for all prescribed attributes. If, after 
being dealt with by the relevant government agency, a complaint is litigated, the procedures are set 
out in the legislative instruments for the relevant court or tribunal.  

Covers: 

• Sex, including pregnancy and breastfeeding 
• Race 
• Age, including compulsory retirement 
• Martial or domestic status 
• Homosexuality 
• Disability 
• Transgender status  
• Carers’ responsibility 

 

Models of drafting 

Two models of drafting (old and new).  

• NSW follows the older model where provision is made for each ground of discrimination in its 
own part of the statute.  

• Newer model contains a list of personal attributes that fall within the Act, and separately set 
out the areas of coverage, either in a list or in consecutive parts of the legislation.  

 

PROTECTED ATTRIBUTES 

Sophia Moreau, ‘What is Discrimination?’ (2010) 38(2) Philosophy and Public Affairs 143.  

• Conceptualises anti-discrimination laws differently, having as their purpose not the protection 
of identity but the preservation of ‘deliberative freedoms’ (freedoms to engage in deliberatively 
activities and make decisions in a certain way, a way that is insulated from the pressures or 
burdens caused by certain extraneous traits’. 
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• Anti-discrimination laws prevent our employers, goods and services providers, landlords, and 
others from directly or indirectly denying us opportunities because we possess the normatively 
extraneous traits that are marked out by the prohibited grounds of discrimination.  

• Prohibitions on discrimination ensure that these extraneous traits will not explicitly be used to 
single us out for unfavourable treatment.  

• They therefore insulate our deliberations from the costs of these traits: we can decide where 
to work, live, etc. without having to think about how the low opinion may have of our race, 
gender, etc.  

• Freedom-based rationale.  

 

Protected attributes  

• Cth statute – 
o Prohibit discrimination on the basis of the prescribed attributes that are clearly evident 

from their titles.  
o Racial, age, sex, age.  
o These have been expanded upon over time.  
o E.g., SDA: Prohibits discrimination on basis of sex, marital status, pregnancy, potential 

pregnancy, family responsibilities, sexual orientation, gender identity, intersex status, 
etc.  

• State statute – 
o Prohibits discrimination in various aspects of public life on a much broader range of 

activities than those covered by Cth statute.  

 

‘Characteristics extension’ 

Most Australian AD statutes contain a provision which broadens the various grounds on which 
discrimination is prohibited by making it unlawful to discriminate against a person because of a 
characteristic which is generally possessed by, or imputed to, people who have a protected attribute.  

• Important role in giving wide coverage to all that is encompassed by a personal attribute.  

For example, ADA Cth s 14(b) provides that it unlawful if it is done because of: 

(a) Age of the aggrieved person; or 
(b) A characteristic that appertains generally to persons of the age of the aggrieved person; or  
(c) A characteristic that is generally imputed to persons of the age of the aggrieved person.  

The ‘characteristics extension’ has been added to legislation to prohibit discrimination based on 
stereotypical views about the people’s attributes. 

 

PRESCRIBED AREAS OF ACTIVITY  

• Australian AD laws prohibit discrimination on the ground of prescribed attributes in various 
aspects of ‘public life’, most commonly work, education, the provision of goods and services, 
access to public places and facilities, the provision of accommodation, membership of some 
clubs, and the administration of government programs.  

• ‘Public life’ – term is not explicitly used in any legislation, but is a useful description of these 
areas of activity.  
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• Public/private dichotomy has shifted over time, bringing more activities within the domain of 
AD laws. However, discriminatory behaviour in what may be termed ‘private life’ remains 
unregulated.  

 

CONCEPTS OF DIRECTION AND INDIRECT DISCRIMINATION 

• Backbone to Australian AD laws.  
• Defined similarly in Cth and state/territory statutes.  
• Direct discrimination occurs when a person is treated less favourably, or in some 

jurisdictions ‘unfavourably’, because of an attribute protected by AD law, such as their race or 
sex, or because of a characteristic of that attribute.  

o ‘Less favourable treatment’ usually requires evidence of a comparator, which 
complicates both proof and reasoning of many discrimination claims.  

• Direct discrimination provisions say, effectively, that a person’s protected attribute must be an 
irrelevant consideration when dealing with that person; they are intended to cover outright 
prejudice.  

• Indirect discrimination is directed towards activities which are fair in form but discriminatory 
in outcome.  

o Occurs when a person requires everyone to comply with a same condition or 
requirement, but more people with a protected attribute are unable to comply with that 
condition or requirement than are people without that attribute and the condition or 
requirement is not reasonable in the circumstances.  

o E.g., An employer’s requirement for people to be taller than a nominated height, such 
as 180cm. More women than man cannot comply because women are on average 
shorter than men. Therefore, the requirement will constitute indirect discrimination 
unless it is reasonable in the circumstances.  

 

EXCEPTIONS 

• Australian AD statutes contain numerous exceptions to the obligations not to discriminate. It 
is also possible to obtain a temporary exemption from the operation of particular provisions of 
the legislation.  

o ‘Exception’ and ‘exemption’ are not used in the same way in various statutes.  
• Exception – A provision which excludes a specific activity or a specified entity from compliance 

with the statute.  
o Lack of consistency about exceptions among various statutes reduces clarity in law 

and adds to the possibility of inconsistency.  
o An exception is usually relied on after a complaint has been made about what is 

alleged to be discriminatory conduct, in which case it operates as a defence of a claim 
of discrimination.  

• Exemption – Permission granted by a tribunal or administrative agency to a particular person 
or organisation which permits, usually temporarily, compliance with a statutory obligation not 
to discriminate.  

• ‘Special measures’ – similarly allows conduct that would otherwise be discriminatory for the 
purposes of addressing ongoing inequality experienced by a group of people with a protected 
attribute.  
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EXEMPTIONS AND SPECIAL MEASURES  

• Differently from relying on an exception after the event, it is possible for a person who 
anticipates they will engage in discriminatory conduct to apply to one of the AD agencies, in 
advance of the conduct, for an exemption from the prohibition against discrimination.  

• Exemptions usually granted for conduct that will be discriminatory but that is necessary for 
other reasons.  

o Other reasons may include to promote the interests of a group of people who have a 
protected attribute (such as running women-only gym sessions). In such case, the 
exemption is effectively a ‘special measure’.  

• All AD laws seek to promote the concept of equal opportunity by permitting special measures 
to overcome historical and entrenched disadvantage suffered by people with protected 
attributes.  

• The broadly-phased ‘special measures’ provisions effectively determine social policy by 
permitting them to design and implement affirmative action measures.  

o Special measures are a form of exemption.  

 

VILIFICATION (HATE SPEECH) 

Australian laws take two very different approaches to the idea of vilification. 

• State and ACT laws use an ‘incitement’ test, asking whether one person’s conduct, engaged 
in on the basis of a protected attribute (usually race), is likely to incite another person to hatred, 
serious contempt or severe ridicule of a person who has that attribute.  

o This approach focuses on the effect that the conduct has in motivating a third party to 
a feeling of hatred, serious contempt or severe ridicule.  

• On the other hand, RDA s 18C uses the test of ‘likelihood of harm’, asking whether one 
person’s conduct, engaged in on the basis of another person’s race, is likely to offend, insult, 
humiliate or intimidate that other person.  

o This approach focuses on the effect that the conduct has in causing the person against 
whom the conduct is directed to feel offended, insulted, humiliated, or intimidated.  

Not surprisingly, vilification laws are controversial because, in attempting to ensure that people can 
live without experiencing extreme forms of abuse, they limit the ‘free speech’ rights of people to 
engage in such abuse. The persistent debate of RDA s 18C highlights this. See Chapter 13.  

 

HARASSMENT 

• Harassment understood as a form of discriminatory conduct: unfavourable treatment on the 
basis of an attribute.  

• Before there was specific provision for harassment as conduct that could be complained of, 
the conventional AD provisions were relied on.  

• Most widely understood and commonly referred to form of harassment is sexual harassment, 
prohibited by AD laws in every Australian jurisdiction.  
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VICTIMISATION 

• Intention behind victimisation provisions is ‘to ensure that persons who believe they have been 
the subject of discrimination are not deterred from pursuing their rights … for fear of reprisals 
or further disadvantage.  

• Prohibitions against victimisation recognise that, if AD legislation is to be used and respected, 
it must protect those who complain about discrimination or who are involved in the 
investigation of complaints.  

 

POSITIVE DUTIES  

The approach of Australian AD laws is to impose legal obligations on people not to discriminate 
against others in particular circumstances. These obligations are enforceable only in civil 
proceedings taken by an aggrieved person. This limited means of regulating human behaviour has 
more recently been supplemented to an extent by laws that require positive action to avoid 
discriminatory conduct. The principal aims of the earlier laws has been to compensate people who 
have been the victim of discrimination, but the aim of imposing positive duties is to prevent the 
occurrence of discrimination in the first place.  

 

ENFORCEMENT 

• Enforcement of AD laws is the private responsibility of those people who claim to have been 
subjected to unlawful discrimination.  

• Legislation in each jurisdiction other than Cth provides little more than a skeletal outline of the 
procedures that must be followed when a person wishes to pursue a complaint of unlawful 
discrimination in a court or tribunal.  

• Substantial body of case law concerning matter and form has sometimes prevailed over 
substance.  

 


