
EXTERNAL AFFAIRS POWER 

S51 xxix allows the commonwealth to pass legislation to give domestic effect to international 

treaties, even if there is no other head of power that allows them to do that. The external affairs 

power, s51xxix, allows this to happen.  

MATTERS & TREATIES EXTERNAL TO AUSTRALIA 

- Seas and Submerged Lands Case (1975): 

o Mason J: The external affairs power extends to matters and things geographically 

situated outside Australia.  

- Polyukhovich (War Crimes Act Case) (1991): 

o The War Crimes Act (1988) allows the commonwealth to try Australians for their war 

crimes in Europe in WWII.  

o It was held it was a valid use of the External Affairs power because the crimes 

occurred outside of Australia.  

o Brennan and Toohey JJ held merely being external to Australia Is not sufficient, and 

there must be some nexus to Australia.   

- Horta v Commonwealth (1994) 

o Implementing an Australia-Indonesia treaty on petroleum exploitation in 

international waters between the two countries.  

MATTERS &TREATIES INTERNAL TO AUSTRALIA 

- R V Burgess; Ex Parte Henry (1936) 

o The Air Navigation Act 1920 purported to implement the International Convention 

of the Regulation of Aerial Navigation (1919).  

o Henry Goya flew patrons around the Sydney Mascot Aerodome without a license, 

contrary to the Act, which aimed to implement international treaty. 

o The issue was that neither issues of licensing or flying without a license are 

particularly of international concern, however, it was in breach of an international 

treaty.  

o Evatt and McTiernan JJ held the Commonwealth can pass any law that would 

otherwise be invalid, so long as the law implements a treaty.  

o The Act of signing a treaty is sufficient to grant power to Commonwealth under the 

External Affairs Power. Starke J held that the treaty must be of sufficient 

international concern.  

- Koowarta v Bjelke-Petersen (1892): (makes EAP really uncertain) 



o The Whitlam government signed the International Convention on the Elimination of 

All Forms of Racial Discrimination treaty, and implemented the Racial Discrimination 

Government (1975).  

o The Premier Bjelke-Petersen attempted to disallow Aboriginals buying land in the 

Cape Peninsula, and so he was found to be in breach of the Racial Discrimination 

Act. The premier claimed the Commonwealth had no power under the Constitution, 

so the Act was invalid.  

o Gibbs J, dissented: “A law which gives effect within Australia to an international 

agreement will only be valid under s51(xxix) if the agreement is with respect to a 

matter which itself can be described as an external affair.” i.e. it must involve a 

relationship with other countries or with persons or things outside Australia. 

 Racial Discrimination is a domestic issue, and even though there is a treaty, 

it remains a domestic issue. Giving power to the Commonwealth to legislate 

on domestic affairs simply because there is an international convention on it 

will defeat federalism.  

o Murphy J: Disagreed with Gibbs, and said the Commonwealth needs this power, 

otherwise “Australia would be an international cripple unable to participate fully in 

the emerging world order”. ‘Preservation of the world’s endangered species, 

maintenance of universal standards of human rights, control of traffic in drugs of 

dependence, elimination of infectious diseases and many others, are for Australia as 

well as other nations, internal and external affairs.  

o Stephen J: discrimination is undoubtedly within External Affairs Power. Human rights 

is a global concern.   

- Tasmanian Dams Case (Cth v Tasmania) (1983): (made EAP rule clear) 

o The Commonwealth wanted to stop the Tasmanian Government from building a 

dam, so passed the World Heritage Properties Conservation Act 1983, under the 

UNESCO treaty, aimed at protecting world heritage sites.   

o Murphy J [171] [172]: this was a matter for international concern. Approved the 

Koowarta ‘international concern’ test is sufficient but not necessary. The law is valid 

under the External Affairs power if: 

 It implements any international law, or 

 Implements any treaty, or 

 Implements any ‘recommendation or request’ of the UN or its agencies, or 

 Fosters/inhibits relations of any party in Australia and any party outside 

Australia 

 Deals with things geographically outside Australia, or 



 Deals with things inside Australia but of ‘international concern’  

PROPORTIONALITY 

Ends v Means: 

- Ends: The treaty. 

o The purpose of the treaty 

- Means: The Law in question 

o The law implementing the treaty.  

To determine if the ends and the means are proportionate: 

1. Is the law too vague?  

a. I.e. worded in a way that is not narrowly tailored.  

2. Is the law overbroad? 

a. Is it narrowly tailored.  

3. Does the law achieve its intended ends? 

a. Is it rationally connected to its purpose? 

b. Is the purpose of the legislation rationally connected to the treaty? 

4. Does it breach any human rights? 

Authority for purpose test:  

- R v Poole; Ex Parte Henry (No. 2): if the act is ‘sufficiently stamped with the purpose’ of 

implementing the treaty, then this will be valid under the External Affairs Power.  

- Tasmanian Dams Case: Deane J held there must be ‘reasonable proportionality’ between the 

purpose of the treaty and the means of the legislation.  

- Pape v Commissioner of Taxation (2009): The Commonwealth claimed the $900 stimulus 

package was merely implementing the G20 Declaration.  

o High court held ‘aspirational documents’ do not satisfy the requirements of the 

legislation to be narrowly tailer or rationally connected to a purpose, becaue it 

doesn’t say which fiscal measures will be used, and therefore the laws are too 

vague. Heydon J. 

 

 

 


