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2 Fundamental concepts in land law 

2.1 Numerus clausus principle 

 There is a defined list of what sort of proprietary rights one 

can have.  

 Landowners are not at liberty to customise land rights to suit 

their individual circumstances. Land rights must fit within the 

established and recognised interests in land of which the law 

permits only a small and finite number.  

 Rationale for the numerus clausus principle: 

o Concerns over maximising the use to which land can 

be used. 

o Third parties are already confronted with difficulties 

when purchasing land. Adding to the number and 

range of rights will tend to make the conveyancing 

process more complex. 

o The process of systematic rationalisation of the 

common law was a central concern of 19
th

 C England 

so protecting the integrity of the science of law is 

another rationale.  

2.1.1 Recognised interests in land: 

 Fee simple  (largest interest in land anyone can have) 

o Entitles owner to possession of land for an indefinite 

period, subject only to government acquisition and 

regulation by planning and other law 

 Lease (a time-limited interest in land) 

o Lessee/tenant entitled to possession of the land to the 

exclusion of everyone else, including the landlord. 

o Landlord still owns the fee simple but they have 

carved out a smaller interest in land and given it to 

the lessee.  

o The lease is an interest in land that belongs to the 

lessee. It can be sold/given away by lessee (not the 

landlord). The lessee can also carve out a shorter 

interest from their lease and grant it to another – a 

sublease.  

 Mortgage (small interest in land that owner of a fee simple 

(or lease) gives to another in return for money) 

o The owner of the land is the mortgagOR and the 

person who gives the money is the mortgagEE 

o The significance of the mortgage interest is that it 

entitles the mortgagee to sell the land if they are not 

paid back the money 

o A mortgage includes a contractual promise to repay 

all of the money borrowed, but it is better and more 

secure than a mere contractual promise to repay, 

because the mortgagee can access a specific piece of 

land to satisfy the debt 

o A mortgage is an interest in land and can be sold by 

the person who owns it, the mortgagee 

 Easement (a right to do something on someone else’s land)  

o Outside statute, easements always affect two pieces 

of land - the land benefited (the 'dominant 

tenement') and the land burdened, (the 'servient 

tenement') 

o As property interests, easements 'run with the land', 

that is, whoever owns the benefited land can use the 

easement, and whoever owns the burdened land has 

to put up with their land being used 

 Restrictive (or freehold covenants) (a right to stop someone 

from doing something on their land)  

o Like easements, restrictive covenants affect more 

than one piece of land; they affect land that is 

benefited (ie doesn't have its view blocked) and land 

that is burdened (land that cannot have a building of 

more than two storeys) 

o However, as restrictive covenants are typically used 

to plan residential subdivisions, covenants usually 

burden multiple parcels of land 

 Profit a prendre  

o The right to gather naturally occurring materials from 

another's land e.g. the right to quarry, to cut timber or 

even to shoot rabbits. 

 Lien or charge (little interest in land equivalent to an amount 

of money owed to the owner of the lien) 

o It is like a mortgage, but does not include the right to 

sell the land 

o However, if the land is sold for any reason, the 

owner of the lien has a right to be paid directly out of 

the proceeds of sale 

o This is useful if the debtor is bankrupt or insolvent 

and owes more money to people than they can pay 

2.1.2 Property vs contract law: licences 

 Contracts are only enforceable between the parties to the 

contract (privity of contract), while property rights are 

enforceable 'against the world' or in property language, in 

rem. The disadvantage of property is that only certain rights 

can be recognised as property. We saw this in the numerus 

clausus section.   

 There are sound economic reasons for the numerus clausus 

principle: what seems like an economically or socially 

advantageous bundle of rights today, may not be in 50 years 

time, but if that bundle of rights has been turned into a 

property right, like the land itself it will endure, compromising 

the utility of land for future owners. 
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King v David Allen 

Facts 

 Licensee allowed to put up posters on property walls. 

Licensor leased property to another company which did not 

refer to original agreement with licence. 

Held 

 A licence does not qualify as a proprietary right.  

 A licence delivers insufficient control over the land. Only 

proprietary rights are enforceable against third parties 

(although note that a right is not proprietary simply because it 

is enforceable).  

 In this case, a proprietary interest could have been created 

through clear wording in the contract as a lease.  

 

Georgeski 

Facts 

 Pl had licence from Crown over riverbank upon which they 

constructed a jetty and slipway. Def held easement over the 

same area. Pl sought order to exclude the Def from the area.  

Held 

 An easement or lease both qualify as fully fledged proprietary 

interests which binds an incoming tenant 

 A licence does not qualify as a proprietary interest. It only 

grants a right in personam – the licensee can only sue the 

person who gave him that right if it is breached. Cannot sue 

the rest of the world for trespassing (would need to have a 

lease or a right in rem to do so)  

2.2 Adverse Possession: Limitation of 

Actions  

 The time limit to bring an action to recover land is 12 years: 

Limitation Act 1969 (NSW) s 27(2) 

 The consequence of the limitation period is that if you do not 

bring an action to recover land in time, you will be 'statute 

barred', and the person who has been in possession of your 

land, even wrongly, will be able to keep it. 

 

Asher v Whitlock  

Facts 

 Man died and will left land to his widow (until she remarried 

or died) and then to his daughter. The wife remarried Def but 

did not give up possession to her daughter as per the will. 

Wife and daughter suddenly died and Def remained in 

possession.  

 Pl was daughter’s heir and argued the land belonged to her 

since the title passed to the daughter upon the wife’s 

remarriage. Brought action for ejectment. 

Held 

 The doctrine of disseisin states that the disseisor’s (a person 

who took possession of another’s land) title was good against 

all but the disseisee (the person who was disposed) 

 There is no reason why the rights acquired from mere 

possession cannot be passed on via a will. The daughter could 

have brought an action against the Def and so could the Pl. 

 

Perry v Clissold 

The Privy Council in Perry v Clissold established that possessory 

title applied in Australia 

 

Facts 

 Clissold took possession of land in 1881. Perry (representing 

the Crown) compulsorily acquired the land for building a 

school. Clissold claimed compensation as he has rights as an 

adverse possessor.  

Held 

 Although Clissold had no proper documentary title, Privy 

Council ruled that he had possessory title to the land and was 

entitled to compensation form the Crown. 

 If the rightful owner does not come forward to assert his title 

by process of law within the prescribed time period as per the 

provisions of the Statute of Limitations (Imp)(legislation 

applicable in this case), his right is forever extinguished and 

the possessory owner acquires absolute title 

 Lord MacNaughten stated the law: ‘It cannot be disputed that 

a person in possession of land in the assumed charater of 

owner and exercising peaceably the ordinary rights of 

ownership has a perfectly good title against all the world 

but the rightful owner’ 

Decision 

 In this case, the owner had not come forward within the time 

specified and the Pl acquired title through adverse possession 

 

2.3 Fixtures: the Boundary Between Chattels 

and Land  

 Classification of property rights: 

o land (real property); chattels (personal property); 

chattels real (leases/non-freehold estates) and 

o tangible (corporeal property) and intangible 

(incorporeal property). 

2.3.1 The doctrine of fixtures 

 Under the doctrine of fixtures, any chattel that has effectively 

been attached to land in a manner which satisfies the relevant 

fixtures tests will, from that point onwards, be regarded as 

constituting a part of the land itself.  
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o ‘quicquid plantatur solo, solo cedit’ – whatever is 

affixed to the soil becomes part of the soil 

o The chattel loses its individual identity as a chattel 

and converts into a land interest 

 [Effect] The chattel owner’s legal title is extinguished and 

the landowner is consequently entitle to the fixture by virtue 

of land  ownership 

2.3.2 Determining when a chattel becomes a fixture 

 [Two tests] There are two primary tests associated with the 

doctrine of fixtures: the degree of annexation and the object 

of annexation 

 [Three presumptions] There are three general presumptions 

which apply: 

(1) Presumed not to be a fixture if it is resting upon its 

own weight. Burden of proof will lie upon those who 

assert that it is a fixture; 

(2) Presumed to be a fixture if attached to the land (e.g. 

bolted, attached or buried). Burden of proof will lie 

upon those asserting it is not; and 

(3) It is a fixture where the chattel has become so 

securely fixed that it cannot be detached without 

substantial injury to the land   

 

Determining whether a chattel has become a fixture was discussed 

in Belgrave Nominees Pty Ltd v Barlin-Scott Airconditioning Pty 

Ltd  

Belgrave Nominees Pty Ltd v Barlin-Scott 

Airconditioning Pty Ltd (1984) VR 947 

 Determining whether a chattel has become a fixture entails a 

two-step process: examining degree of annexation and 

intention/object of the person who affixed the chattel. 

(1) Degree of annexation: if the object is attached to 

the land by more than its own weight, then it raises 

the presumption that it is a fixture. If it is not, then it 

raises the presumption it is a chattel. 

(2) Intention: after the presumption has been raised, the 

party seeking to refute it has the onus of proving that 

the intention (of the party which affixed/didn't affix 

the object) was that the object be a fixture/chattel 

despite being unattached/attached respectively. 

 In determining the intention of the parties, the court 

considers: 

o the nature of the chattel; 

o the relation and situation of the two parties; 

o the mode of annexation (how well attached was it); 

and 

o the purpose for which the chattel was fixed. 

 

2.4 Contract, equity and land law 

 Contracts for the sale of land must be in writing: 

Conveyancing Act 1919 (NSW) s 54A 

o This includes leases, easements and mortgages (‘or 

any interest in land’) 

o Requires the agreement (contract) to be in writing or 

‘some memorandum or note thereof’. The entire 

contract does not need to be in one formal document.  

 Contracts do not transfer legal title to land 

o Contracts for the purchase of any interest (e.g. fee 

simple or a lease) in property will give rise to an 

equitable interest in that property  

o Once a contract has been made for the disposition of 

land it gives the purchaser an interest in the land. The 

vendor is regarded as holding the property on 

constructive trust for the purchaser.  

o The creation of an equitable interest in property 

arising from a contract is based upon the 

availability of specific performance.  

o If specific performance of a contract will be granted 

then property is treated in equity as if it already 

belonged to the party in whose favour specific 

performance will be ordered by the court. It is not 

necessary that specific performance be available to Pl 

at time of hearing: Bunny Industries 

 Note: equitable remedies available when legal title is not 

transferred and equity has supplemented  

 Examples    

o Legally complete contract for sale of land + in 

writing  purchaser has equitable interest in land (s 

54A, Bunny Industries)  

o Specifically enforceable contract to sell legal fee 

simple  equitable fee simple  

o Specifically enforceable contract to grant lease  

equitable lease  

Conveyancing Act 1919 

54A Contracts for sale etc of land to be in writing 

 

(1) No action or proceedings may be brought upon any contract for 

the sale or other disposition of land or any interest in land, unless 

the agreement upon which such action or proceedings is brought, 

or some memorandum or note thereof, is in writing, and signed 

by the party to be charged or by some other person thereunto 

lawfully authorised by the party to be charged. 

(2) This section applies to contracts whether made before or after 

the commencement of the Conveyancing (Amendment) Act 1930 

and does not affect the law relating to part performance, or sales 

by the court. 

(3) This section applies and shall be deemed to have applied from 

the commencement of the Conveyancing (Amendment) Act 1930 

to land under the provisions of the Real Property Act 1900 . 
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2.5 Key provisions of the Real Property Act 

1900 

Registrar-

General 

12(1)(d) 

 R-G can correct errors and omissions in the 

Register, subject to s 12(3). 

The 

Register 

31B 

 The Register is a record of land details and must 

contain folios, dealings and instruments of a 

prescribed class. 

 s 31B(2)(a) Folio – the Registrar General creates 

a folio by recording a description of the land, 

description of the proprietor, particulars the 

Registrar-General thinks fit and any other 

estates or interests that affect the land or burden 

the fee simple (including mortgage, lease, 

covenant, easement etc: s 32(1)) 

 31B(2)(b) Dealing – consists of the instrument 

or instruments (other than Crown Grant or 

caveat) which are registrable under the Act. 

Must be executed by prescribed regulations 

Evidence 

of title 

40 

 Production of certificate of title or folio of 

register is conclusive evidence of its contents – 

i.e. that the named person is the proprietor. 

Indefeasi

bility 

provisions 

42 

 s 42(1)  Fraud exception: ‘except in the 

case of fraud’ 

 s 42(1)(a)  Prior folio exception 

 s 42(1)(b)  Profit à  prendre exception: 

omission or misdescription 

 s 42(1)(c)  Mistake inclusion of land 

included in folio 

 s 42(1)(d)  Short-term lease exception 

Effect of 

notice 

43 

 s 43(1) Except in the case of fraud, knowledge 

or notice of an unregistered interest shall not of 

itself be imputed as fraud 

RP suing 

for 

specific 

performa

nce 

44 

 In any proceedings for specific performance 

brought by RP of (Torrens) land against a 

person who may have contracted to purchase 

(without notice of fraud or other adverse 

circumstances), the folio is conclusive evidence 

the RP has good and valid title, and the RP can 

apply for judgment for the specific performance 

of such contract  

Bona fide 

purchaser

s  

45 

 s 45(1) nothing is to deprive any purchaser bona 

fide for valuable consideration of any 

estate/interest in land of which the person is the 

RP  

Adverse 

possession 

s 45D(1) 

 Where a person is in possession of land and the 

land is a whole parcel of land and the title of the 

registered proprietor of the land would have 

been extinguished due to an adverse possession 

claim (12 years) that person may apply to the 

Registrar-General to be recorded in the Register 

as the proprietor of that estate or interest in the 

land. 

Tenancy 

provisions  

53 

 s 53(1) land leased for >3 years must be 

registered 

 s 53(3) a right for or covenant by the lessee to 

purchase the land may be stimulated in such 

instrument. Where the lessee shall pay the 

purchase money stipulated and otherwise 

observe the lessee’s covenants expressed and 

implied in such instrument, the lessor shall be 

bound to execute a transfer of the said land to 

such lessee. 

Ejectment  

118(1) 

(1) Proceedings for the possession or recovery of 

land do not lie against the registered proprietor of the 

land, except as follows: 

(a) proceedings brought by a mortgagee 

against a mortgagor in default, 

(b) proceedings brought by a chargee or 

covenant chargee against a charger or 

covenant charger in default, 

(c) proceedings brought by a lessor against 

a lessee in default, 

(d) proceedings brought by a person 

deprived of land by fraud against: 

(i) a person who has been registered as 

proprietor of the land through fraud, or 

(ii) a person deriving (otherwise than 

as a transferee bona fide for valuable 

consideration) from or through a 

person registered as proprietor of the 

land through fraud, 

(e) proceedings brought by a person 

deprived of, or claiming, land that (by 

reason of the misdescription of other land 

or its boundaries) has been included in a 

folio of the Register for the other land 

against a person who has been registered as 

proprietor of the other land (otherwise than 

as a transferee bona fide for valuable 

consideration),  

(f) proceedings brought by a registered 

proprietor under an earlier folio of the 

Register against a registered proprietor 

under a later folio of the Register where the 

two folios have been created for the same 

land. 

Cancelling 

registration 

136, 138 

 R-G (136) or Court (138) may cancel 

registration in certain circumstances  

 


