
LECTURE 2 –  COMMON LAW INCOME, RESIDENCE AND SOURCE 

ASSESSABLE INCOME 

 Taxable income = (assessable income – deductions) 

 An amount of ordinary or statutory income can only have one status: 

1. assessable income 

2. exempt income 

3. non-assessable non-exempt income 

 Ordinary income – Income according to ordinary concepts. 

 Statutory income – Amounts which are not ordinary income but which are included in 

assessable income by other provisions in ITAA 1997 Section 10-5. 

 Exempt income may be ordinary or statutory but it is not assessable income. ITAA 1997 

s 6-20. E.g. Army reserves income. 

 Non-assessable non-exempt - If an amount is neither ordinary nor statutory income, it 

is not assessable income. E.g. Fringe benefits  

ORDINARY INCOME CHARACTERISTICS 

 Sufficient nexus with earning activity  

 Convertibility   (in the form of money or money’s worth). ITAA 36 Section 21A covers 

non-cash business benefits. FCT v Cooke & Sherden (1980) 10ATR696 

 Compensation principle (same character)    

 Exhibits periodicity, recurrence and regularity    

 Illegal, immoral or ultra vires receipts included    

 Capital gains are not ordinary income    

 There must be some “gain” to the taxpayer    

 Categories include general categories, income from; personal exertion, property and 

business 

FCT v Dixon (1952) 86 CLR 540 –  

Dixon worked for a company during WWII which promised to make up the difference in pay for 

workers who joined the armed servies. The certain common characteristics that exemplify what 

is generally meant by “income”. …  

WHO PAYS INCOME TAX? 

 Income is based on a question of residence and the source of the income.  

 RESIDENTS are liable to pay income tax on all income worldwide.  

 NON-RESIDENTS are liable to pay tax on income sourced from Australia. 

 The definitions vary between individuals and companies. 

RESIDENT – INDIVIDUALS 

STATUTORY DEFINITION 

ITAA 1997 s995-1 – A “resident of Australia” means a person other than a company, who 

resides in Australia and includes a person who: 



i. Whose home is in Australia, unless the Commissioner is satisfied that their permanent home is 

outside of Australia; or 

ii. Who has actually been in Australia either continuously or intermittently for one-half of the 

year of income, unless the Commission is satisfied that their usual permanent home is outside of 

Australia and that they do not intend to take up residence in Australia; or 

iii. Who is a member of the superannuation scheme 1990, an eligible employee for the purposes 

of the Superannuation Act 1976 or the spouse or child under 16 of a person covered by such a 

superannuation scheme. 

RESIDENT INDIVIDUAL TESTS 

1. Resides in Australia test 

Consider physical presence in Australia, prior residency, nationality, frequency and duration of 

visits, purpose of visits, and actual connection with Australia e.g. economic or family connection. 

2. Domicile test 

An individual is a resident if they have an Australian Domicile (permanent home) and no 

permanent place of abode outside of Australia. IT 2650 suggests that such factors should be 

considered include: 

- the intended and actual length of the individual's stay in the overseas country;    

- any intention either to return to Australia at some definite point in time or to travel 

to another country;    

- the establishment of a home outside Australia;    

- the abandonment of any residence or place of abode the   individual may have had 

in Australia;    

- the duration and continuity of the individual's presence in the overseas country; and  

- the durability of association that the individual has with a particular place in 

Australia.    

The weight to be given to each factor will vary with individual circumstances of each case and no 

single factor is conclusive.    

3. Time test – 183 Days 

Federal Commissioner of Taxation v Executors of the Estate of Subrahmanyam [2001] FCA 1836 – 

An individual is a resident if they are; 

i. In Australia for 183 days or more in a tax year and 

ii. Either have no usual place of abode outside Australia or have an intention to take up 

Australian residence 

 

4. Prescribed Superannuation test  

Limited to individuals and their families whose superannuation fund was established under one 

of the following acts: 

- Superannuation Scheme under the Superannuation Act 1990 

- Eligible employee for the purposes of Superannuation Act 1976 

- Spouse or child under 16 for the purposes of the Superannuation Act 1976    

 



RESIDENT – COMPANY  

Definition: “a company which is incorporated in Australia, or which, not being incorporated in 

Australia, carries on business in Australia, and has either its central management and control in 

Australia, or its voting power controlled by shareholders who are residents of Australia. “ 

RESIDENT COMPANY TESTS 

1. Incorporated in Australia 

 

2. Not incorporated in Australia but carries on business in Australia with 

management and control in Australia Malayan Shipping Co v FCT (1946) 71 CLR 156  

 

3. Not incorporated in Australia but carries on business in Australia with voting 

power being controlled by Australian resident shareholders 

 

SOURCE OF INCOME 

Source rules depend on the type of income. Consider: 

- Personal exertion income 

- Interest income 

- Dividend income 

- Business income 

- Sales income 

- Rental income 



PERSONAL EXERTION INCOME 

i. Place where the service is performed 

ii. Place of contract  

iii. Place of payment.  

- If all three are in Australia, that is the source 

- If all three are outside of Australia, it is sourced overseas 

- Normally the most important factor is the place of performance (French’s case) but 

factors such as the place of negotiation or place of payment may be relevant where 

special skills or circumstances are involved (FCT v Mitchum). 

 

LECTURE 2(B) – A NEW TAX SYSTEM (GST) 

AUSTRALIAN BUSINESS NUMBER (ABN) 

 Identifies businesses for tax purposes 

 ABN is needed to register for GST 

 The absence of an ABN may trigger an income tax from your regular business activities 

at a marginal rate.. ??? 

 The exception to having an ABN is that payments are private or domestic 

BUSINESS ACTIVITY STATEMENTS (BAS) 

 Businesses report all their tax obligations on these statements 

 The tax refunds and payments are set off against each other 

 Lodged quarterly for small businesses and monthly for larger businesses 

GST 

 A New Tax System (Goods and services tax) Act 1999 

 Introduced to stop people from avoiding income tax by sale through cash 

 GST led to some changes: 

- Some state taxes were removed 

- Income tax rates were reduced 

- Additional allowances for those less able to afford the new tax 

 Although GST is included in the price, the liability to pay is on the supplier and not the 

consumer. 

 If you are an organization with over $75,000 you must be registered for GST. 

 If you are a charitable organization with over $150,000 you must be registered for GST. 

 You MAY however still want to register because: 

- You can get a GST refund on your purchases/expenses. 

- If you are a small registered business, the actual size of your business can be self-

determined. 

 

 

 



TYPES OF SUPPLIES FOR INTEREST TAX CREDITS ON GST 

1. Taxable supplies 

 GST which is payable if; 

 You make a supply, that has consideration and that supply is made in the course of an 

enterprise you carry on connected with Australia. You must also be required to be 

registered and the supply is not GST-free or input taxed. 

 

2. GST-free supplies 

 No GST is payable if you are; 

- Basic food 

- Health 

- Education 

- Childcare 

- Exports 

- Religious services 

- Certain transport 

- Water and sewerage 

- Supplies of going concern ?? 

 

3. Input taxed supplies 

 No GST is payable. Includes; 

 Financial supplies including loans, shares and derivatives. 

 Residential rent except for commercial premises. 

 Sale of residential premises besides when a residential property is first sold. 

WORKING OUT GST LIABILITY 

1. Value of the goods initially are GST exclusive 

2. GST can be worked out two ways: 1/10th of the value OR 1/11th of the price 

3. Selling price is the GST inclusive price (value + GST) 

IPNPUT TAX CREDIT (ITC)  

 To claim input tax credit, must be a creditable acquisition.  

Creditable Acquisition if: 

1. You make an acquisition 

2. You acquire the thing solely or partly for a creditable/business purpose (not private or 

input taxed purpose) 

3. Supply to you is taxable supply 

4. Provide or liable to provide consideration for the acquisition  

5. Registered or required to be registered for GST 

*If these requirements are met, can claim ITC under 

s11-5.  

 If it is a taxable supply, GST liability is reduced 

by the ITC  

 If it is a GST-free supply, full refund of ITC 

 ITC = GST on taxable supplies acquired that were 

inputs to a taxable supply or GST-free supply 

 



CREDITABLE IMPORTATION (COMMERCIAL USE) 

Requirements: 

 Goods are imported solely or for creditable purpose, not private or domestic 

 Importation is a taxable importation 

 Person making importation is registered or required to be registered.  

Importer is entitled to input tax credit on full amount of GST paid on the stock.  

 

TAXABLE IMPORTATION (PRIVATE USE) 

 Applies to goods, not services 

 Imported for home consumption by the ‘owner’ 

 Includes supplies that would have been GST-free or Input taxed.  

GST = value of taxable importation x 10% 

(Value consists of customs value, transport and insurance costs and customs duty) 

 

LECTURE 3 –  ASSESSABLE INCOME 

ORDINARY INCOME 

s. 6-5 ITAA 1997 – Ordinary income must have a sufficient nexus with earning activity (Dixon’s 

case). They are usually convertible, meaning that the thing given can be turned into money or if a 

refusal of the thing given can be compensated by a monetary payment. 

There are three categories for these activities, which include: 

1. Income from personal exertion 

- Salary, wages, commission and tips 

2. Income from property 

- Interest, dividends, royalties and rent 

3. Income from business 

1) INCOME FROM PERSONAL EXERTION 

 Income is a receipt if it from employment or rewards for services rendered. 

 Receipts can be for past, present or future services 

 Receipts can come from a service or from a single isolated incident 

 Third parties can pay receipts. E.g. tips 

PROBLEMS 

A) Voluntary payments (gifts) 

 Mere gifts are not income (Scott v FCT 1966) 

 Grants from the Olympics on athletes are counted as income (FC of T v Stone 2005) 

 Prizes won as nominations from awards are not income (Kelly v FC of T 85 ATC 4283) 



 

B) Restrictive Covenants 

 The general rule is that money received for the promise not to compete or not to work is 

not ordinary income and counts as a capital receipt. (Beak v Robson [1943]) 

 The exceptions where restrictive covenants will be ordinary income is where: 

- It is a normal incident in that course of employment, or 

- There is no significant restriction on the recipient, or 

- The restriction operates during the term of employment.  

(Riley v Coglan) 

 

C) Sale of an asset or provision of services 

 The sale of property is capital but the payment for services is income. (Brent v FCT) 

 

D) Compensation Payments 

 The type of compensation determines its income. 

- If it replaces income, it is ordinary income 

- If it replaces capital, it is capital and is not ordinary income 

- If it replaces both and cannot be dissected, it is not ordinary income (Allsop’s case) 

 

2) INCOME FROM PROPERTY 

 When you are exploiting the property it is considered Income producing;  

 When you sell the property this is considered Capital nature. 

CATEGORIES 

A) Interest 

 s. 6(1) ITAA 1936 – Interest is the return for the use of one’s money. It is a form 

of income regardless of source or form of payment. (s. 6-5 ITAA 1997) 

 Distinguish between interest from ordinary income and 

premiums/discounts from non-ordinary income.  

 In doing so, look to the substance of the transaction and not the form i.e. if it was 

paid under a credit facility. (Riches v Westminster Bank Ltd (1947) AC 390) 

 

B) Rent 

 S.6-5 ITAA 1997 – payment made from tenants to landlords for use of premises 

or foods are assessable. 

 Distinguish between rent and premiums or lease incentives paid to induce 

lessor or grant leases. 

 Look to the substance of the transaction and not the form. 

 

C) Annuities 

 An annuity is a financial agreement that could be set up by will, trust, insurance 

etc. It is a series of regular payments over a fixed term. 

 Annuities are assessable income but must be distinguished from installments of 

capital 

 

D) Royalties 

 Royalty includes common law royalty and other receipts 



 Common law royalty is consideration for the paid right to exercise a beneficial 

privilege. It is payable when the privilege is exercised and is measured by the 

quantum of the benefit from time to time. 

 Exploiting copyrights are income but fixed sales of copyrights are capital. 

 

E) Dividends 

 Dividends are included s 995-1 

3) INCOME FROM BUSINESS 

(1) Does the activity constitute “business” or is just a hobby or recreational pursuit? 

(2) Is the particular transaction within the scope of the business? 

1) BUSINESS/HOBBY? 

 Is the activity systematic and organized? 

 How large is the scale of the activity? 

 Are they regular and frequent? 

 Is there a motive for profit? 

 What is the nature of the taxpayer? 

2) PARTICULAR TRANSACTIONS 

These categories of transactions are counted as within the scope of business: 

 Transactions done in the course of business 

 Isolated transactions – Was the gain the result of a mere realizing (a capital gain) or 

the carrying on of an actual business? FCT v Whitfords Beach pty ltd 

 Extraordinary transactions – First-off transactions may still be income if the purpose 

was to make a profit. 

 Incidental/integral transactions – When activities are carried on for the purpose of 

producing income, the gains on that incidental income is assessable. 

 Other areas – Banks and insurance companies investing in property, supplying technical 

and secret information. 

 

 



 

LECTURE 4 –  FRINGE BENEFITS TAX (FBT) 

Fringe Benefits Tax Assessment Act 1986 (FBTAA 1986) 

 Tax imposed on employers when a fringe benefit is provided to an employee 

 Is usually a private non-cash benefit (but isn’t always) 

 The year of tax is 1st April – 31st March 

TEST 

1) Is there a Fringe benefit? 

2) Calculate the taxable value: 

a. Identify type of benefit 

b. Is it an exemptible benefit?  

c. Taxable value of the benefit? 

d. Reductions on that taxable value 

3) Gross up taxable value: Type 1 or type 2 

4) Calculate FBT payable 

 

1) IS THERE A FRINGE BENEFIT? 

s. 136(1) (FBTAA 1986) - A benefit provided during the year of tax, by an employer or associate 

or manager, to an employee or associate in respect of the employment of that employee. 

This does not include: 

f) A payment of salary or wages or exempt incomes according to the ITAA 1936; or  

g) An exempt benefit in relation to the year of tax; or  
k) A superannuation benefit (within the Income Tax Assessment Act 1997); or 

m) Consideration of a capital nature for, or in respect of: 
i. A legally enforceable contract in restraint of trade by a person;    

ii. Personal injury to a person 

 

2) CALCULATE THE TAXABLE VALUE 

1. Identify type of benefit 

2. Exemptible benefit? 

3. Taxable value of the benefit? 

4. Can taxable value be reduced? 

MAIN TYPES OF FRINGE BENEFITS (Part III FBTAA 1986) 

- Division 2 – car 

- Division 3 – debt waiver 

- Division 4 – loan 

 

- Division 5 – expense payment 

- Division 11 – property FB 

- Division 12 – residual FB 

 


