
Administrative Law 

Judicial Review 
Week 4 lecture (Week 5) onwards 

Approach to answering Administrative Law 
Problems 

Contents 
What is/are the decisions?	 3

Who is/are the decision makers?	 3

What is the source of the power to make the decisions?	 3

Where can you seek review?	 3

Where might you seek judicial review?	 4


- If State:	 4

- If Commonwealth:	 4


- Is it a decision to which the ADJR Act applies?	 4

- Review of Decisions (s 5)	 5


- If Commonwealth: Judiciary Act 1903?	 9

- If Commonwealth: s 75 (v) of Constitution?	 9


Limits on Judicial Review - Justiciability	 11

Limits on Judicial Review - Standing - Who is seeking review?	 12


- Different standing tests for different remedies.	 12

- ADJR section 5(1) Applications for review of decisions	 12


- Intervenors and amicus curiae:	 12

What grounds of review will you argue?	 13


- Jurisdictional Error (used interchangeably with ultra vires)	 13

When Parliament Tries to Limit Judicial Review	 14

No-Invalidity Clauses	 14

Privative Clause/Ouster Clause	 14


- Error of law ‘on the face of the record’	 15

- Procedural Fairness/ Natural Justice	 16


- The Threshold Test	 16

 of 1 29



- Statutory Exclusion	 16

- The Hearing Rule	 17


- a right to notice of potential adverse decision being made	 17

- a right to disclosure of adverse allegations/information known to the decision 

maker	 17

- a right to present one’s case in response	 18


- The Bias Rule	 18

- Actual bias	 18

- Apprehended bias	 18

- Exceptions to the bias rule	 19

- A decision maker cannot act beyond the scope of the power (given by statute)	20


- Improper or impermissible delegation	 20

- procedural error	 20

- preconditions to the exercise of the power	 21


- Jurisdictional facts	 21

- subjective opinions or beliefs	 21


- misconceiving the scope of the power	 22

- Improper exercise of power (can be both common law grounds and grounds under 

AD(JR) Act)	 23

- Improper purpose/fraud/bad faith	 23

- relevant/irrelevant considerations	 23

- dictation	 24

- inflexible application of policy	 25

- Acting unreasonably	 25

- No evidence	 26


What remedies will you seek?	 27

Certiorari	 27

Prohibition	 27

Mandamus	 27

Injunction	 27

Declaration	 27

Administrative Decisions (Judicial Review) Act 1977 (Cth)	 27

Judicial Discretion to Refuse Relief	 28

 of 2 29



Approach to answering Administrative Law 
Problems 

What is/are the decisions? 

Who is/are the decision makers? 

What is the source of the power to 
make the decisions? 

- Statute (cite Act and section) or 
- prerogative 

Where can you seek review? 
- is merits review provided for in the statute? if so, follow the process.

- Is statutory appeal on question of law available? if so, follow the process.
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Where might you seek judicial review? 
- If State: 

- If this is a state matter, the relevant body undertaking judicial review is the 
SA Supreme Court applying the common law. The questions whether it is 
justiciable. 

- SA Supreme Court - common law (there is no statutory ADJR equivalent in SA)- 
is it justiciable? Privative clause?

- Common law - Supreme Court invested with the jurisdiction of the UK Court 

of Kings Bench s 17 Supreme Court Act 1935 (SA) 

- this just grants jurisdiction - Court has jurisdiction to engage in Judicial 

Review.

- grant orders in the nature of the prerogative writs as well as equitable 

remedies.

- SA Supreme Court - Judicial review of South Australian executive and lower 

courts

- Supreme Court Civil Rules 2006 (SA)


- Section 199 - order for judicial review (1) the court may make an order for 
judicial review (2) describes order for judicial review. 

- Jurisdictional error to use prerogative remedies: A defining characteristic of 
state supreme courts is their review jurisdiction - reviewing jurisdictional 
error


- prerogative writs as remedies:

- certiorari

- prohibition

- mandamus


- equitable remedies:

- declaration

- injunction (prohibitory or mandatory)

- These apply to constitutional s 75(v), Judiciary Act 39B, and common law 

remedies (need jurisdictional error). ADJR must use codified remedies. 

- Threshold question: Justiciability. Is this matter justiciable? (For Common 

law)

- is it the appropriate subject matter for judicial review


- If Commonwealth: 
- The question is whether this is a decision to which the ADJR Act applies, or 

would it be better to seek judicial review under the Judiciary Act s 39B or s 
56(v) of the Constitution? (is it justiciable). 
- Is it a decision to which the ADJR Act applies? 

- Why choose the AD(JR) Act? Right to reasons s 13, any error of law 
reviewable, simplified and more flexible. ADJR is not always available (no 
review of prerogative powers, no review of decisions made by Governor 
General, also exclusions in Schedule 1.


- Statutory - grant of judicial review jurisdiction to Federal Court and Federal 
Circuit Court


- Administrative Decisions (Judicial Review) Act 1977 (Cth)

- Basically a codification of the common law as it existed in the 1970s (with a 

few variations)
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