
 

 



3.0 ACL DAMAGES 

Advantages of the ACL over Deceit: no remedial hierarchy in the ACL; easier to establish than deceit; can get distress 
damages on top of reliance. 

 

1. STEP 1: Has there been ‘misleading and deceptive conduct…in trade or commerce’ (ie. A breach of s 18)?  

a. Rule: Doesn’t matter if MDC is innocent or deliberate. 

 

2. STEP 2: Has there been loss or damage suffered or is loss or damage likely to be suffered?  

a. State: Aside from establishing the breach, s 236 also requires [P] to demonstrate that he/she has suffered 

[or is likely to suffer] ‘loss or damage’ and that there is a causal connection between [D’s] conduct and [P’s] 

loss (ACL s 236(1)(a)). 
b. Future Losses: ACL s 4 ensures that s 18 covers misleading and deceptive representations with respect 

to future matters. 

 

3. STEP 3: Which measure of loss will be applied?  

1. EXAM: The ACL does not state how damages should be measured, so this is a task for the court (Gates). As 
a general rule, courts tend to apply the reliance measure based on the nature of the cause of action under s 18.   

 

1. RELIANCE LOSS — Starting Measure. 
a. State Rule: If someone is misled, they suffer no loss unless they can show that they would have acted 

in a way that was of greater benefit or less detriment. In order to calculate damages for contravention 

of [s 18], one must look at the value of what was paid, minus the real value acquired, determined 

objectively (McHugh, Hayne and Callinan JJ in Marks; see also McHugh J (in majority) in Henville) with 
the potential for added damages for consequential loss (McHugh, Hayne and Callinan JJ in Marks).  

b. Apply — Marks (38): brochure advertised investment margin as ‘fixed’ at 1.25%; contract that was 

signed said it was variable; GIO revised its margin to 2.25%; even with increased margin, GIO loan 

was best on market; GIO offered P’s the chance to refinance (terminate agreement) at no cost; P’s 

could not show that but for the representation, they would have financed elsewhere, or opted not to 

finance at all, therefore no loss. 

i. Distinguish from Marks 

1. Did the [P] have an opportunity to avoid their loss? 

2. Was there another better offer on the market (wasn’t in Marks)? 

 

2. EXPECTATION LOSS: Argue if beneficial for client 

2. EXAM: Despite the fact the reliance measure is the default measure for ACL damages, [P] may argue for the 
expectation measure as it would be beneficial for them on the facts.   

 

a. Law FOR expectation loss under the ACL:  
i. State [if relevant – identical expectations]: Gaudron J in minority dicta in Marks stated that 

a plaintiff could successfully argue for an expectation measure where they can show they have 

forgone another opportunity which was identical to that the defendant had represented.   



ii. State [if relevant — more onerous financial obligations]: The plaintiff may argue for an 

expectation measure where, as a result of MDC, they undertake financial obligations more 

onerous than they are led to believe (Murphy; see also Gleeson CJ (in minority) in Henville; cf 

Marks). 
b. Law AGAINST expectation loss under the ACL 

i. State Rule [rebuttal — identical expectations]: Gaudron J’s judgment in Marks was in the 

minority and the majority disagreed on this point. There is nothing to suggest the court will 

accept a departure from the reliance measure; particularly given the ACL can be breached 

innocently and aims to compensate consumers for loss not to punish defendants for misleading. 

ii. Murphy (40): P leased from retirement village; cost represented to them was not reflected in 

contact; village realised that they were contractually entitled to higher rate, and began charging 

it; applying expectation damages, court held that obligations were more onerous than P were 
led to believe, so they were compensated. 

 

3. DISTRESS DAMAGES: If relevant  
a. P (distress damages). Damages for distress have been awarded under the ACL. 

b. Kuzmanovski (40): P bought a scratchy that appeared to win him $100,000; however ticket was 

misleading, and ticket failed verification test (i.e. no win); P was going to use money to visit grandmother 
in Macedonia; initial elation experienced by P is the emotion played on by competition; $20,000 

damages for distress awarded. 

i. Distinguish:  
1. Full Court of the FCA in Kuzmanovski stressed that one of the reasons distress 

damages were available was because the ticket was marketed specifically to elicit that 

reaction. 

c. Note that P cannot get exemplary damages (Musca) à The ACL aims to compensate for loss; not 

punish. 
 

STEP 4: FACTUAL CAUSATION (easily satisfied)  

3. EXAM: The ACL provisions operate where loss or damages is suffered ‘because of’ the conduct of ‘another 
person.’ (ACL s 236; 237; 238). Courts have taken a relaxed view of factual causation under the ACL  

 
1. Test: ‘a factor’ (Hayne J in Henville) or ‘material contribution’ (McHugh J in Henville) 

a. Hayne J in Henville — applies an ‘a factor’ test akin to that in deceit 

b. McHugh J in Henville — ‘material contribution’ test 

c. Apply — quickly.  
 

STEP 5: REMOTENESS  

4. EXAM: Remoteness rules are plaintiff-friendly under the ACL as there is nothing in the text or policy of the Act 
which suggests that a defendant’s liability ought to be reduced based on the plaintiff’s carelessness. (McHugh J and 
Hayne J in Henville). Generally, all losses which flow from the breach will be recoverable (McHugh J Henville). 

 
1. But note that [D] could argue on Gleeson CJ’s minority judgment in Henville that losses can be attributed under 

the Act.   

 



2. Think: Can [D] ‘disentangle’ some of the losses which they could argue have been caused by [P]? 

a. State: [D] may be able to escape liability for [losses] if they can disentangle and itemise the losses which 

they feel are attributable to the plaintiff (McHugh J in Henville).  

b. Note: There is still a very high threshold of carelessness on [P’s] behalf needed (Hayne J in Henville) 
c. Apply.   

 

3. NOVUS ACTUS: Third-Party Intervening Act 
a. State: It has been held that intervening acts may break the causal chain in cases under the ACL (see, eg. 

Hay Property).  
i. But Note — in Hay, the losses attributable to the criminal were easily disentangled from those 

caused by the defendant. 
ii. Hayne J in Henville also held that it would be a rare case where the court found that a third-party 

act breaks the causal chain. 
iii. Henville (42): Estate agent (E) advised architect (A) that 3 units in Albany should return $250,000 

each as demand is high in area; demand is actually non-existent; A also underestimated the time 

and cost of construction; actual return was (total) $545,000; trial judge awarded $205,000 

(difference between representation and return): 

iv. Analogize. 
 

STEP 6: Contributory Negligence  

*Note — CN only applies in certain circumstances so go through test first. 
 
1. Apply Test: 

a. Has the defendant intended to cause harm or commit fraudulent conduct? AND 

i. Yes — Contributory Negligence doesn’t apply. 

ii. No — Move on. 

b. Is the claim for something other than property or pure economic loss? 

i. Yes — Contributory Negligence doesn’t apply. 

ii. No — Contributory Negligence applies.  

 
 

2. If above test is satisfied, state: 
a. State: Section 137B CCA will apply principles of contributory negligence in this case as [D] has not 

intentionally caused loss or damage or fraudulently caused loss or damage and [P] is claiming for 

[property/pure economic loss]. The court may therefore reduce damages by the amount it deems ‘just 

and equitable.’  
b. What do you think would be just and equitable on the facts? State a percentage.  

 

STEP 7: Mitigation  

1. State Rule: Mitigation applies indirectly under the ACL through the causation requirements (Henjo) and potentially 

through section 137B of the CCA.  

2. State Application: [D] may argue that [P’s] failure to mitigate is so unreasonable such that it has broken the causal 

chain between [D’s] conduct and [P’s] loss.  

3. Analysis —  



a. How unreasonable is your clients conduct? 

b. This will be a very high bar due to the underlying protective policy of the ACL.  

 

 

STEP 8: Sub-Conclusion for ACL Damages   

5. EXAM: Based on the above analysis, I would advise [X] that the [reliance/expectation] measure would be 
applied, and loss would likely be apportioned [X %] to [D] and [X %] to [P]. This would constitute total damages of [$ 
xxxx].   

 

3.1 OTHER ACL REMEDIES 
 

SPECIFIC PERFORMANCE AND INJUNCTIONS 

• RULE: A court may award an injunction in such terms as the court considers appropriate: s 232 
The injunction can be ordered to: 

o Restraining conduct: s 232(5); or 

o Require conduct, effectively amounting to specific performance: s 232(6). 
o There is no need to demonstrate that damages are inadequate. 

• To establish an injunction, P must demonstrate loss or damage (Futuretronics), but need not demonstrate that 

damages are inadequate or that future breach is likely. 

 

RESCISSION 

• RULE: The remedies available under s 243 resemble rescission — for instance, a court may: 

o Declare a contract void: s 243(a) 
o Vary a contract: s 243(b) 
o Refuse to enforce a contract or any of its provisions: s 243(c) 
o Direct a person to refund money or return property to an injured person: s 243(d) 

• Nb. Substantial restitution must still be possible, but the discretionary consideration relevant to equitable 

rescission may not be relevant. 
 

VINDICATION 

• A party may seek compensation for a contravention established in a different proceeding: ss 237–8 
• The court may award redress for non-party consumers: ss 239–42 

 

EXEMPLARY DAMAGES: exemplary damages are not available for breach of the Trade Practices Act (see Musca v 
Astle; Snyman v Cooper), and it is likely the ACL will be treated in the same way. 

 

Similarly, damages are not likely available in the way of ACCOUNT OF PROFITS or PROPRIETARY REMEDIES. 

 


