
 
  

BUSINESS 
ASSOCIATIONS 
NOTES 
Term 1 2020 



Page 1 of 149 
 

Table of Contents 

Week 1 – Introduction to the Corporation (ss 112-114) ...................................................... 7 

KEY STATUTORY PROVISIONS ................................................................................................... 7 
Requirement for Incorporation ..................................................................................................................... 7 
Process of Registration .................................................................................................................................. 7 
Types of Companies ...................................................................................................................................... 7 

TYPES OF COMPANIES .............................................................................................................. 7 
Proprietary Company .................................................................................................................................... 7 
Public Company ............................................................................................................................................. 7 
No Liability Company .................................................................................................................................... 7 

Week 1B: Forms of Business Association ........................................................................... 8 

FORMS OF ASSOCIATION.......................................................................................................... 9 
Non-Profits .................................................................................................................................................... 9 
Private Business ............................................................................................................................................ 9 
Marshalling of Public Funds .......................................................................................................................... 9 
Sole Trader .................................................................................................................................................... 9 
Co-operatives .............................................................................................................................................. 10 
Incorporated Associations .......................................................................................................................... 10 

FACTORS AFFECTING THE DECISION TO INCORPORATE ............................................................ 10 
Limited Liability ........................................................................................................................................... 10 
Perpetual Succession .................................................................................................................................. 11 
Financing ..................................................................................................................................................... 11 
Cost, formality and continuing obligations ................................................................................................. 11 
Taxation ....................................................................................................................................................... 11 

PROCESS OF INCORPORATION ................................................................................................ 12 
Obtaining Incorporation .............................................................................................................................. 12 
Practical Alternatives and Formalities......................................................................................................... 12 

Week 1B: Partnerships .................................................................................................... 13 

DEFINITION OF A PARTNERSHIP.............................................................................................. 13 
Relationship Founded upon a Business Carried on in  Common ................................................................ 13 
The Requirement of Profit .......................................................................................................................... 13 
Rules for Determining Existence or Partnership ......................................................................................... 14 

PRINCIPAL CHARACTERISTICS OF PARTNERSHIP ...................................................................... 15 

CREATION OF A PARTNERSHIP ................................................................................................ 15 
Formation .................................................................................................................................................... 15 
Terms of the Partnership Agreement ......................................................................................................... 15 

FIDUCIARY OBLIGATIONS OF PARTNERS ................................................................................. 16 
Birtchnell v Equity Trustees, Executors & Agency Co Ltd (1929) 42 CLR 384 HCA ....................................... 16 

Week 2A: Implications of Separate Legal Personality ...................................................... 17 

LIMITED LIABILITY .................................................................................................................. 17 
Nexus between corporate personality and Limited Liability ...................................................................... 17 
Merits and Costs of Limited Liability ........................................................................................................... 17 

CORPORATE PERSONALITY ..................................................................................................... 17 
The special character of corporate personality .......................................................................................... 17 
Salomon v Salomon & Co Ltd [1897] AC 22 House of Lords ........................................................................ 18 
Lee v Lee’s Air Farming Ltd [1961] AC 12 Privy Council............................................................................... 19 



Page 2 of 149 
 

PIERCING THE VEIL OF INCORPORATION ................................................................................. 20 
TEST ............................................................................................................................................................. 20 
Company Created to Breach - Gilford Motor Co Ltd v Horne [1933] 1 Ch 935 ........................................... 22 
Company Created to Commit Fraud - Jones v Lipman [1962] 1 WLR 832 Chancery Division ..................... 22 
Agency (subsidiaries)................................................................................................................................... 22 
View in Australia ......................................................................................................................................... 23 

SUMMARY ............................................................................................................................. 24 
1. The Veil of Incorporation and Separate Entity Status ............................................................................. 24 
2. Piercing the Corporate Veil ..................................................................................................................... 24 
3 Benefits and Detriments of Incorporation ............................................................................................... 24 

Week 2B: Constitution and Decision Making by Board of Directors (ss 143-141, 198A(1)-(2), 
198F, 248A-248G, 203A-203F, 290) ................................................................................. 26 

CORPORATE CONSTITUTION ................................................................................................... 26 

THE CORPORATE ORGANS ...................................................................................................... 27 

POWER BETWEEN DIRECTORS AND SHAREHOLDERS ............................................................... 27 
Original Powers of the General Meeting..................................................................................................... 27 
The Powers of the Board ............................................................................................................................. 28 

DIRECTORS’ INDEPENDENCE ................................................................................................... 29 
Interpreting Constitutional Provisions ........................................................................................................ 29 

APPOINTING AND REMOVING DIRECTORS .............................................................................. 30 
Appointment of Directors ........................................................................................................................... 30 
Requirements .............................................................................................................................................. 30 
Disqualification............................................................................................................................................ 30 
Termination ................................................................................................................................................. 32 

DIRECTORS’ SERVICE CONTRACTS ........................................................................................... 32 
Read v Astoria Garage (Streatham) Ltd [1952] WN 185 ............................................................................. 32 
Shindler v Northern Raincoat (1960) ........................................................................................................... 33 

FUNCTIONING OF THE BOARD OF DIRECTORS ......................................................................... 34 
The Board as Collective ............................................................................................................................... 34 
Convening Directors’ Meetings ................................................................................................................... 34 
Minutes of Directors’ Meetings .................................................................................................................. 34 

Week 3A: Decision Making by the General meeting (Ch 2G.2) ......................................... 35 

ALTERNATIVES TO MEETINGS ................................................................................................. 35 

CONVENING THE GENERAL MEETING ...................................................................................... 35 
Directors’ powers to convene meetings ..................................................................................................... 35 
Members’ direct right to convene a meeting ............................................................................................. 36 
Members’ right to requisition a meeting .................................................................................................... 36 
Proper purpose ........................................................................................................................................... 37 
Constitutional limitations ............................................................................................................................ 37 
Convening general meetings by court order ............................................................................................... 37 

NOTICE OF MEETINGS ............................................................................................................ 37 

CONDUCTING THE MEETING ................................................................................................... 38 

VOTING AT MEETINGS ............................................................................................................ 39 
The functions of voting rights ..................................................................................................................... 39 
Voting rights and their exercise .................................................................................................................. 39 
Proxy voting ................................................................................................................................................ 40 

DISCLOSURE OBLIGATIONS ..................................................................................................... 40 



Page 3 of 149 
 

The range of disclosure obligations ............................................................................................................ 40 
The nature and scope of the duty ............................................................................................................... 41 

VICARIOUS CORPORATE CRIMINAL LIABILITY .......................................................................... 42 
Primary corporate criminal liability ............................................................................................................. 43 
Civil Applications of Organic Theory ........................................................................................................... 43 
Application to Corporate Criminal Responsibility ....................................................................................... 44 

SUMMARY OF CORPORATE GOVERNANCE ...................................................................... 46 

1. Paradigm of Power Sharing ................................................................................................. 46 

2. Constitution ....................................................................................................................... 46 

3. Replaceable Rules .............................................................................................................. 46 

4. Composition of Board ......................................................................................................... 46 

5. Appointment and Removal of Directors .............................................................................. 47 

6. Directors Executive Service Contracts ................................................................................. 47 

7. Company Meetings ............................................................................................................ 47 

8. Residual Power of GM ........................................................................................................ 47 

9. Doctrine of Informal Corporate Acts (Unanimous Consent of Members) .............................. 48 

Week 3B: Contracts with Outsiders – WILL BE IN EXAM (ss 124-130) ................................ 49 

AUTHORITY OF CORPORATE AGENTS ...................................................................................... 49 
The Doctrine of Actual Authority ................................................................................................................ 49 
The Doctrine of Ostensible Authority ......................................................................................................... 50 
The Doctrine of Implied Authority .............................................................................................................. 51 

INDOOR MANAGEMENT RULE ................................................................................................ 51 
Brick and Pipe Industries Ltd v Occidental Life Nominees Pty Ltd (1991) 6 ACSR 464 ................................. 51 
Validation of Directors’ Acts (ss 201M, 204E) ............................................................................................. 52 

CLASS 3B SUMMARY .............................................................................................................. 52 

CONTRACT PROBLEM QUESTION FLOW .................................................................................. 53 

Week 5A: Directors’ Duties (ss 9 ‘Officer’, 180-184, 189-190, 198D, 1317E, 1317H, 1317J, 
1317S, 1318) ................................................................................................................... 54 

LIABILITIES OF DIRECTORS AND MANAGERS ........................................................................... 54 
Directors as Fiduciaries ............................................................................................................................... 54 
Director’s Personal Liability......................................................................................................................... 54 
Statutory Definition of Officer .................................................................................................................... 54 
Statutory Definition of a Director ............................................................................................................... 55 
De Facto Directors ....................................................................................................................................... 55 
Shadow Directors ........................................................................................................................................ 56 

SUMMARY ............................................................................................................................. 57 

Week 7A: Directors’ Duties to Act in Good Faith (ss 181, 184) .......................................... 59 

DUTY TO ACT IN GOOD FAITH ................................................................................................. 59 
Duty of Subjective Good Faith .................................................................................................................... 59 
Duty to Act in Company Interests ............................................................................................................... 60 
Duty to Exercise Power for a Proper Purpose ............................................................................................. 61 

SUMMARY ............................................................................................................................. 63 



Page 4 of 149 
 

Week 7B: Directors’ Duty of Care (ss 180, 184) ................................................................ 67 

ETHICAL (aka Duty of Loyalty)................................................................................................. 67 

FUNCTIONAL (aka Duty of Care) ............................................................................................. 67 
Consequences of Breach ............................................................................................................................. 67 
Extended Definition of Director .................................................................................................................. 68 
Extended Definition of Officer .................................................................................................................... 69 

CASES .................................................................................................................................... 69 
Permanent Building Society (in liq) v Wheeler ............................................................................................ 69 
ASIC v Adler ................................................................................................................................................. 70 
ASIC v Healey ............................................................................................................................................... 70 
ASIC v MacDonald ....................................................................................................................................... 71 

SUMMARY: ............................................................................................................................ 72 

Week 8A: Directors’ Duty to Avoid Conflicts (ss 182-184, 191) ......................................... 75 

Chan v Zacharia (1984) 154 CLR 178........................................................................................ 75 

OVERVIEW ............................................................................................................................. 76 

SECRET PROFITS ..................................................................................................................... 76 
Bases of Equitable Obligation ..................................................................................................................... 76 
Furs Ltd v Tomkies [1936] HCA 3 ................................................................................................................. 77 
Duty not to profit: Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134 ............................................................ 77 
No conflict and no profit: Boardman v Phipps [1967] 2 AC 46 ................................................................... 78 
Queensland Mines Ltd v Hudson ................................................................................................................. 79 

STRUCTURE FOR ANSWER ...................................................................................................... 79 

SUMMARY ............................................................................................................................. 80 

Week 8B: Duty to Disclose (ss 191-195) and Prevent Insolvent Trading (ss 588G-588U) .... 83 

DISCLOSURE OBLIGATIONS (s191)........................................................................................... 83 

PREVENTING INSOLVENT TRADING ......................................................................................... 84 
s 588G(1) (Elements) ................................................................................................................................... 84 
s 588G(2) (Failure) ....................................................................................................................................... 84 
s 588G(3) (Dishonesty) ................................................................................................................................ 84 
Debts Engaging the Duty ............................................................................................................................. 85 
Insolvency ................................................................................................................................................... 85 
Reasonable Grounds for Suspecting Insolvency ......................................................................................... 85 
Defences...................................................................................................................................................... 85 

HOLDING COMPANIES AND INSOLVENT TRADING ................................................................... 86 
Recovery of Compensation: ........................................................................................................................ 86 
Defences...................................................................................................................................................... 87 

INSOLVENCY CASES ................................................................................................................ 87 
Hall v Poolman (2007) 65 ACSR 123 ............................................................................................................ 87 
DCT v Clark 57 NSWLR 113 .......................................................................................................................... 88 

SUMMARY ............................................................................................................................. 89 

Week 9B: Remedies and Enforcement ............................................................................. 92 

ASIC ....................................................................................................................................... 92 
Constitution and Independence.................................................................................................................. 92 
Role as Consumer Protection Regulator ..................................................................................................... 92 
Other Statutory Bodies ............................................................................................................................... 93 
Satellite Bodies ............................................................................................................................................ 93 



Page 5 of 149 
 

ASX .............................................................................................................................................................. 93 
Stock Exchange Listing ................................................................................................................................ 94 

DISQUALIFICATION ................................................................................................................ 94 
Grounds ....................................................................................................................................................... 94 
ASIC v Adler ................................................................................................................................................. 95 
Relief ........................................................................................................................................................... 96 

INSURANCE AND INDEMNITY ................................................................................................. 97 
Exemption as an officer or auditor ............................................................................................................. 97 
Indemnification as an officer or auditor ..................................................................................................... 97 
Directors and Officers Insurance ................................................................................................................. 98 

SUMMARY ............................................................................................................................. 98 

Week 10A: Shareholders’ Remedies .............................................................................. 102 

MAJORITY v MINORITY ........................................................................................................ 102 
Shareholder Litigation ............................................................................................................................... 102 

CONSTITUTION AS CONTRACT (s 140) ................................................................................... 103 
Hickman v Kent [1915] 1 Ch 881 ............................................................................................................... 103 

SHAREHOLDERS’ STATUTORY RIGHTS (ss 140 & 1324) ........................................................... 103 
Equitable Limitations on Majority Powers ................................................................................................ 103 
Appropriation of Company Property and Rights ....................................................................................... 103 
Release of Directors’ Duties of Good Faith (s 239) ................................................................................... 104 

ALTERING THE CONSTITUTION.............................................................................................. 105 
Peters’ American Delicacy Co Ltd v Heath (1939) 61 CLR 457 ................................................................... 105 
Greenhalgh v Arderne Cinemas Ltd [1951] Ch 286 ................................................................................... 105 
Australian Fixed Trusts Pty Ltd v Clyde Industries Ltd (1959) 59 SR (NSW) 33 .......................................... 106 
Gambotto v WCP Ltd (1995) 182 CLR 432 HCA ......................................................................................... 106 

INDIVIDUAL SHAREHOLDER RIGHTS ...................................................................................... 107 
Residues Treatment and Trading Co Ltd v Southern Resources Ltd (1988) 51 SASR 177 .......................... 107 
Coleman v Myers [1977] NZLR 225 ........................................................................................................... 108 

SHAREHOLDERS’ DERIVATIVE ACTION (ss 236-242) ............................................................... 109 
Swansson v Pratt (2002) 42 ACSR 313 ...................................................................................................... 110 
Chapman v E-Sports Club Worldwide Ltd (2000) 35 ACSR 462 ................................................................. 110 
Charlton v Baber [2003] NSWSC 745 ........................................................................................................ 111 

OPPRESSION (ss 232-235) ..................................................................................................... 112 
Wayde v NSW Rugby League Ltd (1985) 180 CLR 459 .............................................................................. 113 
Jenkins v Enterprise Gold Mines NL (1992) 6 ACSR 539 ............................................................................ 113 
Morgan v 45 Flers Ave Pty Ltd (1986) 10 ACLR 692 (Reasonable Bystander) ........................................... 114 
Coombes v Dynasty Pty Ltd (1994) 14 ACSR 60 (Application of Test and Orders) .................................... 114 

TABLE SUMMARY................................................................................................................. 115 

SUMMARY ........................................................................................................................... 116 

Week 10B: Winding up and Administration (ss 461-462) ............................................... 120 

INSOLVENCY ........................................................................................................................ 120 
Voluntary Administration .......................................................................................................................... 120 
Receivership .............................................................................................................................................. 123 
Winding Up ............................................................................................................................................... 124 
Schemes of Arrangement .......................................................................................................................... 127 

COMPULSORY LIQUIDATION REMEDIES ................................................................................ 127 
‘Just and Equitable’ ................................................................................................................................... 127 



Page 6 of 149 
 

Re Tivoli Freeholds Ltd [1972] VR 445 ....................................................................................................... 129 
Ebrahimi v Westbourne Galleries Ltd [1973] AC 360 ................................................................................ 129 
Re Weedmans Ltd [1974] Qd R 377 .......................................................................................................... 130 

SUMMARY ........................................................................................................................... 131 

Week 11A: Corporate Liability ...................................................................................... 136 

CORPORATE CRIMINAL LIABILITY .......................................................................................... 136 
Justification for Imposing Criminal Liability on Corporations ................................................................... 136 
Vicarious Criminal Liability ........................................................................................................................ 136 
Mousell Bros Ltd v London and Northwestern Railway Co [1917] 2 KB 836 ............................................. 137 
Tesco Supermarkets Ltd v Nattrass [1972] AC 153 ................................................................................... 137 
Meridian Global Funds Management Asia Ltd v Securities Commission [1995] 2 AC 500 ........................ 138 
Canadian Dredge and Dock Co Ltd v The Queen (1985) 19 DLR (4th) 314 ................................................ 138 

SUMMARY ........................................................................................................................... 139 

Week 11B: Corporate Groups ........................................................................................ 142 

LEGAL RECOGNITION OF CORPROATE GROUPS ..................................................................... 142 
Pooling of Assets ....................................................................................................................................... 142 

LIABILITY FOR SUBSIDY INSOLVENT TRADING ....................................................................... 143 
The Elements for Insolvent Trading .......................................................................................................... 143 
Recovery of Compensation ....................................................................................................................... 143 
Defences.................................................................................................................................................... 144 

FIDUCIARY LOYALTY ............................................................................................................. 145 
Walker v Wimborne (1976) 137 CLR 1 HCA ............................................................................................... 145 
Equiticorp Finance Ltd (in liq) v Bank of New Zealand (1993) 32 NSWLR 50 ............................................ 145 

RELATED PARTY TRANSACTIONS........................................................................................... 146 
Financial Benefit ........................................................................................................................................ 147 
Definition of Related Party ........................................................................................................................ 147 
Exceptions ................................................................................................................................................. 148 
Shareholder Approval Mechanism ............................................................................................................ 148 
Sanctioning Related Party Transactions .................................................................................................... 149 

 
  



Page 8 of 149 
 

Week 1B: Forms of Business Association 
 

- The diversity of the forms of association is accompanied by wide freedom of choice 
between them. The law imposes few fetters upon that freedom. The principal 
restriction derives from the 1844 Act, that partnerships above a certain size should 
incorporate, the rationale for the restriction being “to prevent the mischief arising 
from large trading undertakings being carried on by large fluctuating bodies, so that 
persons dealing with them did not know with whom they were contracting, and so 
might be put to great difficulty and expense, which was a public mischief to be 
repressed”.  

- The current formulation of this prohibition is contained in the Corporations Act, s 
115 which prohibits the formation with more than 20 members of a partnership or 
association having for its object the acquisition of gain by the association or 
individual members.  

o An exception is made, however, for a profession or calling of a kind specified 
since the ethical rules or regulating statute of some professions have 
traditionally restricted practice in incorporated form. Accordingly, the 
Corporations Regulations (reg 2A.1.01) specify upper size limits for particular 
partnerships, including 

 medical practitioners (50 members), 
 legal practitioners (400 members) and 
 accountants (1,000 members). 
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FORMS OF ASSOCIATION 
Non-Profits 
Much group activity is directed to the pursuit of non-profit goals. The term non-profit covers 
a spectrum of activities which at one end is closely related to business and profit purposes. 
 
The term may be thought to include: 

- activities having charitable objects (eg, philanthropic foundations, associations for 
political or community purposes);  

- educational and scientific activities (eg, private schools); 
- activities of a sporting, social or cultural nature (eg, football and RSL clubs, societies 

concerned with music); 
- activities intended to further professional or trade interests (eg, law societies, bar 

associations and retailers associations); and 
- activities carried on for the mutual benefit of members (eg, credit unions, rural co-

operatives, mutual building societies, mutual insurance associations). 
 
Private Business 

- Private ventures (referring, imprecisely, to those ventures not employing publicly 
solicited funds) have historically been pursued through the partnership form and, 
more recently, the limited partnership, joint venture and syndicate. 

- However, as we have seen, the registered company form was regularly used from 
the 19th century as a vehicle for private enterprises.  

- Under the Corporations Act, the company limited by shares formed as a proprietary 
company is a standard form of organisation for small business and is by far the most 
numerous category of registered company. 

 
Marshalling of Public Funds 

- Aggregation of funds on a large scale, for trading or investment within the private 
sector. The company limited by shares, and necessarily a public company, is the 
principal form of association for such purposes 

 
Sole Trader 

- A sole trader is not involved in business association.  
- The term refers to an individual conducting a business alone without the benefit of 

any legal structure or entity status distinct from that of the individual who conducts 
it.  

- The sole trader is responsible for the management and financing of the business, 
perhaps with the assistance of one or more employees.  

- The trader is personally liable for the debts and other liabilities of the business 
without any limitation, including those incurred by employees within the scope of 
their authority.  

- There are no formalities accompanying the formation, conduct, transfer or 
termination of the business unless a business name is used requiring registration or 
the solvency of the trader is impaired in which latter case the general bankruptcy 
law applies.  
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- Taxation legislation imposes obligations of general application including the 
requirement for an Australian Business Number and returns of income and goods 
and services tax.  

- All income received from the business by the sole trader is taxable on an individual 
basis and there are only modest opportunities for tax minimisation relative to 
business conducted in corporate form.  

- The general statutory obligations with respect to workers’ compensation insurance, 
government licensing, industrial safety and employment protection apply equally to 
sole traders as to corporations. 

 
Co-operatives 

- Offer limited liability for their members and provide an alternative incorporated 
form for the pursuit of business as well as for non-profit goals.  

- The co-operative is distinguished from the registered company by adherence to 
certain principles which govern both the formation and conduct of the co-operative 
and the distribution of surpluses. 

 
Incorporated Associations 

- Simple and inexpensive mode of incorporation for non-profit associations  
- The fees for incorporation and lodgement of annual statements for all associations 

are significantly lower than for companies registered under the Corporations Act. 
- Perhaps the principal deficiency of the unincorporated association is the exposure of 

its committee members to personal liability for the contracts and torts of the 
association. 

- Members of the association are not, by reason only of their membership, liable to 
contribute to the discharge of the association’s liabilities (that is, they enjoy what is 
called limited liability for corporate obligations 

- An association must not conduct its affairs so as to provide pecuniary gain for its 
members: s 40.  

o Since incorporated associations are dedicated to non-profit objects, any 
surplus property on the winding up of the association is not the property of 
individual members to be distributed among them.  

o Rather, a distribution of surplus property must be approved by the 
Commissioner and may be vested in another non-profit association which has 
substantially similar objects: s 75. 

 
FACTORS AFFECTING THE DECISION TO INCORPORATE 
 
Limited Liability  

- A primary motive for incorporating a business is often the desire to limit 
participants’ liability for the obligations of the enterprise 

- Incorporation insulates members’ other assets from claims against the company and 
protects against potentially crippling losses which may not always be avoided 
through insurance. 

- Even here, however, incorporation will insulate members from liability to trade 
creditors and involuntary creditors such as tort claimants 
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Perpetual Succession 
- The company enjoys perpetual succession since it is invested with the legal capacity 

and powers of an individual with none of the frailties that flesh is heir to.  
- In law, the company is an entity distinct from the individuals comprising its 

membership.  
- Its status, therefore, is unaffected by the death or bankruptcy of a member or the 

transfer of ownership interests 
 
Financing 

- Unincorporated forms of business organisation are denied the corporate advantages 
of the power to create a floating security over its assets (now called a circulating 
security interest under the Personal Properties Securities Act 2009 (Cth)) or to make 
a public issue of its shares or debt interests. 

- It is a security interest which “floats” over the subject property (often the whole of 
the company’s undertaking), allowing the company to deal with and dispose of the 
property in the ordinary course of business until some defined act of default.  

o The appeal of this financing instrument, and the sources of finance it may 
unlock, may be a telling factor in favour of incorporation, although security 
interests have been devised for unincorporated bodies which approximate its 
principal advantages. 

 
Cost, formality and continuing obligations  

- Partnership is a remarkably flexible business form. No formality is required for its 
creation. Internal structure is not constrained by statute and no registration or 
reporting obligations are imposed.  

- Partners may freely withdraw their capital from the firm which may be dissolved 
without formality.  

- In contrast, incorporation is an act of the state, attended with formality and 
expense. 

- Corporations Act imposes continuing obligations to disclose information for the 
benefit of creditors, members and, in some cases, the wider community 

- Accounts disclosing the company’s financial position need to be maintained and, for 
some companies, audited and reported in summary form upon a public register 

 
Taxation 

- Historically, the double taxation consequence of incorporation was a disincentive for 
incorporation. As a distinct legal person, the company’s profits are taxable both in its 
own hands and in the hands of its members when they were distributed as 
dividends. 

- The dividend imputation provisions introduced in the 1980s eliminate the double 
taxation of company dividends. Companies which have paid tax on their profits at 
the company tax rate may pay dividends to shareholders which carry tax credits at 
this rate. 
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PROCESS OF INCORPORATION 
Obtaining Incorporation 

- A company is incorporated by ASIC following an application by a person containing a 
statement of the matters specified in s 117(2), principally: 

o the type of company that is proposed to be registered; 
o its proposed name, unless it is intended that its name will simply be 

“Australian Company Number” or “ACN” followed by the number assigned by 
ASIC upon registration; 

o the names and addresses of persons who consent to be members, directors 
or secretary of the company (the company need have only one member who 
may be its only director and secretary: ss 114 and 201F); 

o its proposed registered office and, if it is different, its proposed principal 
place of business; and 

o details of its proposed share capital or guarantee obligation, as applicable.  
- If the company chooses to have a company name distinct from its Australian 

Company Number (ACN) it may reserve the proposed name prior to incorporation: s 
152 

- A company’s certificate of incorporation is conclusive evidence that all requirements 
for incorporation have been complied with, and that the company is duly 
incorporated: s 1274(7A). 

- A company registered under the Act or a predecessor statute is referred to in the Act 
as a “company”: ss 9 (definition), 1378. Generally, the provisions of the Act are 
expressed to apply to companies. However, in particular contexts, especially those 
relating to financial market dealings, the Act uses the terms “corporation” and “body 
corporate” to extend the reach of its provisions to corporations formed under other 
statutes or sources of power and to unincorporated bodies with some corporate 
characteristics: s 9 (definition). 

 
Practical Alternatives and Formalities 

- The incorporation of a company may take several weeks. A constitution will need to 
be settled, even if it is not drafted from scratch, the proposed company name 
reserved and an application for incorporation lodged with ASIC. In consequence, a 
widespread practice has developed, particularly in small business, of using shelf 
companies which are incorporated in advance of need, and activated when 
instructions are received to form a company 

o The company comes into existence only from registration and derives powers 
and capacity only upon incorporation: ss 119, 124. 

 
  


