
Administrative Law Structure: 
 
Preliminary Questions:  

1. Who is the applicant?  
2. How did it affect [A]/what is their grievance?  
3. What outcome will [A] want? 

a. What remedy do they want and why do they want that specific remedy? (i.e. remedy to 
do WHAT) 

4. What is the decision that is the subject of [A]’s grievance that you’re trying to review?  
a. List all! 
b. Under what Act? – Chemical Weapons (Prohibition) Act 1994 (Cth) – ‘CWPA Act’ 

5. Who was the DM?  
a. Where there others involved in the DM process? 

6. What statutory powers were exercised in the making of the decision? 
 
Avenues open to [A] to challenge the administrative decision: 

ADJR Act JR (Cth JR) Common Law JR (Cth JR) Merits Review 
Jurisdiction Jurisdiction Jurisdiction 
Standing Standing Standing 

Reasons Reasons Reasons 

GoR (ARGUE ALL) Privative Clauses (if relevant) How will the decision be remade 
(correct and preferable decision + 
nature of hearing 

Jurisdictional Error (one liner 
saying not relevant) 

GoR (all the same 
EXCEPTION FOR CL NO 
EVIDENCE AND JF) 

Remedy (affirm, vary, or set aside 
decision and make a new decision) 

Remedies Jurisdictional Error  

 Remedies  

 
GROUNDS OF REVIEW: 
1. Substantive UV – acting beyond authorised scope of their DM’ing power  
2. Procedural UV – failing to comply with essential precondition 
3. Improper Delegation 
4. Failed to take into account relevant consideration 
5. Taken into account an irrelevant consideration 
6. Improper purpose – exercised power for purpose other than one which power conferred 

a. Bad Faith and Fraud (simpler alternatives are irrelevant consid + improper purpose – no 
need to prove motive of DM) 

7. No evidence  
8. Inflexible application of policy 
9. Acting under Dictation 
10. Jurisdictional Fact:  

a. Use No evidence + simple UV for same application under ADJR Act 
11. Unreasonableness – decision so unreasonable NO reasonable DM would have decided so:  

a. Usually used where can’t argue no evidence or relevant/irrelevant consideration 
b. Ground usually made out as a facet of other grounds including improper purpose, procedural 

UV, no evidence and/or relevant/irrelevant consideration  



ADJR Act Judicial Review: 
 
Is there JURISDICTION? 
The ADJR Act confers jurisdiction on the Federal Court (FC) and Federal Circuit Court (FCC) to hear 
applications for judicial review in relation to decisions, conduct in relation to a decision and failures to 
make a decision (ss 8 & 9 AJDR Act) 
 
Test (Decision to which the ADJR Act applies) 

• S 5: A person who is aggrieved by a decision to which this Act applies…may apply to the 
Federal Court or the Federal Magistrates Court for an order of review in respect of the decision...’ 

• S 6: Where a person has engaged, is engaging, or proposes to engage, in conduct for the 
purpose of making a decisions to which this Act applies, a person who is aggrieved by the 
conduct may apply to the Federal Court or the Federal Magistrates Court for an order of review 
in respect of the conduct…” 

• S 7: Where a person has a duty to make a decision to which this Act applies, and the person 
has failed to make that decision, a person who is aggrieved by the failure to make the 
decision may apply to the Federal Court or the Federal Circuit Court for an order of review in 
respect of the failure to make the decision.  

 
4 Requirements: 

1. A person who is aggrieved: See Standing Topic  
2. Decision/Conduct/Failure to make a decision: 

a. Was there a reviewable “Decision”? 
i. ‘Decision’ is defined as a decision “of an administrative character” made, 

proposed to be made, or required to be made  under an enactment (s 3(1)) – 
not very comprehensive 

ii. Decision includes (3(2)):  
1. Making, suspending, revoking or refusing to make an order, award or 

determination (a) 
2. Giving, suspending, revoking or refusing to give a certificate, direction, 

approval, consent or permission (b) 
3. Issuing, suspending, revoking or refusing to issue a licence, authority or 

other instrument (c) 
4. Imposing a condition or restriction (d) 
5. Making a declaration , demand or requirement (e) 
6. Retaining, or refusing to deliver up, an article (f) 
7. Doing or refusing to do any other act or thing (g) 
8. The making of a report that is required to be made before a decision is 

given to be part of that decision (s 3(3)).  
iii. Excludes a decision: 

1. made by the governor general (s 3(1)(c)) or 
2. set out in Schedule 1 (S 3(1)(d)  

iv. A ‘decision’ will be a decision for which provision is made by or under a 
statute (Bond per Mason CJ). That will involve a decision being final, operative 
or determinative, at least in a practical sense, of the issue of fact falling for 
consideration (Bond per Mason CJ) 

1. A conclusion that is merely reached as a step along the way in the 
course of reasoning leading to an ultimate decision WON’T ordinarily be 
a reviewable decision in itself UNLESS the statute provided for the 
making of a finding or ruling on that particular point (Bond) 



v. In ordinary circumstances, a finding of fact, including an inference drawn from 
primary facts, will not constitute a reviewable decision bc it will be no more than 
a step along the way to an ultimate determination (Bond) 

vi. However, these stepping-stone decisions, if not reviewable in themselves, can 
still be challenged when reviewing the ultimate decision or a reviewable stepping 
stone decision (i.e. non-reviewable errors can vest in the reviewable decision 
(Bond) 

b. Conduct:  
i. Essentially procedural; it includes the doing of any act or thing preparatory to the 

making of a reviewable decision; includes the taking of evidence (i.e. so as to 
be able to reach a decision) and the holding of an inquiry or investigation (i.e. 
interviewing a witness or engaging an expert) (s 3(5)) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

3. (Decision) Of an Administrative Character - ONLY FOR ‘DECISION’ (S 5) 
a. Decision must be administrative, not legislative or judicial in nature (Tooheys) -> must 

involve the application of general rule to a particular case (legislative vs administrative 
acts): 

i. Legislative Acts are concerned with the creation/formulation of new rules of law 
having general application.  

ii. Administrative Acts are concerned with the application of those general rules to 
particular cases. 

b. Creation of by-laws or regulations may be administrative or legislative in nature 
depending on its content.  

c. Other relevant factors point towards legislative (Roche) 
i. If public consultation is important in process leading to the decision 
ii. If there are broad policy considerations 
iii. If the result must be published  

d. Other relevant factors pointing towards administrative (Roche): 
i. Is there Merits Review Available? 

 
4. (Decision…made…) Under an enactment - ONLY FOR ‘DECISION’ (S 5) 

a. An “Enactment” means an Act or Instrument (regulations, rules or by-laws made under 
such an Act) (s 3(1)) 

b. Test: A decision will have been made under an enactment if (Per the plurality of 
Gummow, Callinan & Heydon JJ – Tang): 

i. The decision was expressly or impliedly required or authorised by the 
enactment (similar to ‘decision’ requirement above in the Bond sense); AND 

ii. The decision itself confers, alters or otherwise affects [someone’s] legal 
rights or obligations: 

Australian Broadcasting Tribunal v Bond: 
FACTS: ABT had power to conduct an inquiry whether holder of a commercial broadcasting licence was a fit and proper 
person to hold licence, and if not, whether it should be revoked/suspended or have conditions imposed upon it. Mr B 
acquired companies that held TV licences in Qld. By reason of certain conduct of B, the Tribunal conducted an inquiry into 
the companies. Decided the companies’ licences should be revoked. In making that decision, ABT decided that B wasn’t a 
fit and proper person to hold a licence, and because B had control over the licensees, the licensees weren’t fit and proper 
persons to hold their licences. Was each of these findings a reviewable decision? 
HELD: 
• ABT’s finding that licensees were no longer fit and proper persons – intermediate/stepping stone determination, made on 

the way to deciding whether to revoke or suspend the licences, but reviewable, as it was expressly provided for as an 
essential preliminary to the making of the ultimate decision in the statute.  

• CF ABT’s finding that B was not a fit and proper person – not reviewable as not provided for by the Act and no more than 
a step along the way to the finding above.  

• However, the finding that B wasn’t a fit and proper person was step in the ABT’s reasoning on the way to the finding that 
the licensees weren’t fit and proper persons and therefore, any breaches of the GoR made in making this interim decision 
are reviewable (i.e. can seek judicial review of the decision regarding the licensees, and use GoR breached in making 
the decision regarding Mr B) 



1. May be new or existing rights 
2. Need not arise under the specific enactment 
3. Check if rather a consensual relationship similar to Tang 
4. It’s sufficient if the decision confers/alters/affects someone’s legal rights 

or obligations, not just the applicant’s. If it was just the applicant’s, it would 
be narrower than the standing requirements (e.g. public interest groups 
like in North Coast, would have standing but the court wouldn’t have 
jurisdiction).  
Under this broader view, the court would have jurisdiction when the 
applicant is a public interest group, because such decisions affect legal 
rights  

 
 
 
 
 
 
 
 
 

Griffith University v Tang:  
FACTS: Ms T enrolled in PhD program at GU in QLD. Committee of uni made a decision that she engaged in academic 
misconduct and so was excluded as a PhD Candidate. She sought judicial review of that decision. Was the decision 
made ‘under an enactment’ per Griffith Uni Act which establishes functions + powers of the uni? 
HELD: 
• A decision will have been made under an enactment if 2 conditions are satisfied in the above ‘test’. 
• Re First Limb was Satisfied. Re Second Limb: Here, decision to exclude T from program did NOT impact on any 

legal rights or obligations, at least as T had pleaded her case. T had specifically not argued that there was a K 
between her and GU but rather, she said there was a consensual relationship. Thus, the decision to excluded her 
brought this consensual relationship to an end, but it didn’t impact on any way of legal rights or obligations.  

• The reason she didn’t argue a contract was that if a stat body gets its power from statute which GU did, if that body 
then enters into K with a 3rd party, the decisions/act made by the body pursuant to the K will not be under an 
enactment. Rather it will be done under the K. The K displaces the operation of the statutory power, even if the 
body only had power to enter into the K because of the statute.  


