MLL32 /7 Property Law Exam Notes
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Week 1 —The Concept and Forms of Property

Meaning of "Property”
e Property right: right to land or goods
e Personal right: right to another person in terms of 3 contract
o Right of property (according to Blackstone Commentaries of the Laws of Englond) = "sole and despotic dominion which one
man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the
universe”
o The following features can be deduced from Blackstone's definition:
© {3} Dominion (sovergignty of control = deciding how to use an object/what to do with it}
Control exercisad by a person over an object (control over disposal)
Dominion denotes some legally authorised power
"Despotic” denotes an absolute power - power with respect to that object
Power concentrated in a specific person/s = "sole”
Indigenous rights are concentrated in group - Native Title rights differ from the typical CL notion of
property 3s such rights are vested in a clan/larger group of people rather than a sole person
© {b) Things of the world
¢ Things must be separate and apart from ourselves
o Physical things {land and chattels) and intangible things (shares and trademarks = things that cannot be
touched or perceived by our senses)
o Must have legal existence
o (c) Externalised
* Demarcation of property/boundaries
o Must be identifiable
© (d) Exclusion
¢ To exclude others from:
o Enjoying same rights; or
o Interfering with the exercise of rights
o Exclusion can have 2 components:
o Exclusion from interference or use; and
o Exclusion from ability to take item away
« Excludable - property consists primarily in control over access: Gray
e Control over access = can control access to the property - this is the essence of property
e Criticism:
e Property is not an absolute concept {“total") - one may interfere with right of others or public
property, health and safety
e  The right to exclude is not the only entitiement to the party, as there are other rights, such as the
right to use it, the right to transfer ownership, etc.
e Exclusion is not 3 characteristic of an Indigenous relationship - connection with land rather than
exclusion
o (&) Enforceability of right against other persons:
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Right in rem [operates against the world) = property right- XZ5 industries v AF Dreyer (Pry) Led (2004] (&)
5a 1B6 (W) 186F/G
# Enforceable against a large and indefinite class of people
s  Accepted that the idea of property is enforceable against the whole world/against a whole
unidentified group of people
» Continued existence of a thing is required - if there is no thing, there is no longer a property right
» Criticism; rather a conseguence or feature of a property right than an identification tool
# Right in personom |enforceable against a person, & g. contractual right that operates between the parties
of & contract) = personal right
# Enforceable against specific person (parties privy to relationship)
* Mot depended on existence of @ thing
» Basis for division between personal rights and property rights

& (f) Transferability of right

# Property rights are said to be transferable/assignable
« Criticism;
# Some property rights are not assignable (non-assignable residential lease)
* Too wide: most rights are transferable (including personal rights)
» Mative Title rights are not transferable: Ailirrpum v Nobolco Py Lig (1871) 17 FLR 141

e (ghvalue

® harket value

# Sentimental value

» Megative value?, e.g. toxic chemicals - dispose or get rid of property
# parsonal rights also have market value

» Value is not a necessary characteristic of property

o {h) Legal recognition
L]

Property rights must be recognised and be legally enforceable, therefore, must be recognised by the legal
system
'Property and law are born together and die together. Before laws were made there was no property.
Take away the laws and property ceases': Bentham
» Itis a legal construct - there is no property in the absence of a legal system
# Criticism:
& Other rights are also recognised by law
¢ Contractual rights are also recognised/torts are recagnised, therefore, this feature does not
always provide a definitive answer as 1o whether something is property
# Legal identity of property depends on legal system in which it is enforced: €1, eguity, statute
# Aboriginal rights only recognised if rights have their origin in pre-sovergignty law and custom: Forte Yorta
* Mobo: Native Title rights not to be found in the CL but recognised by the CL only if rights and
interests were created before sovereignty
# Pre-sovergignty rights may encumber title of Crown upon colonisation
# Post-colonization Aborigingl rights were destroyed

¢ Milirrpum v Neboloo Py Lid (1971) 47 FLR 141 Issue: whether Aborigingl customary rights over land qualified as 'property”

Blackburn I: 'l think that property in its many forms, generally implies the right to use or enjoy, the right to exclude
others, and the right to alienate, | do not say that all these rights must co-exist before there can be proprietary
interests, or deny that each of them may be subject to gualifications’

According to the court the following incidents of property were absent:

L]
L]
L]
Held that due to absence of the above features, there was an absence of property rights to land in Anglo-&us
meaning of the term

Mo use and enjoyment - right of clan extended to performance of rituals only
Mot exclusionary - no right to exclude other members or other clans;
Inglienable - no right to alienate the land - Aberiginal custom prohibited transfer of rights

# Property (according to Harris (1385) 111 Law Quarterly Review 421) = a social and legal institution

Mare a convention than a form
Exists only because it is legally regulated
Therefore, private property rights only truly exist where the prevalling legal system protects and enforces such

rights

¢ Characteristics associated with the legal definition of private property:

a

Froperty refers to the relationship between an individual and an cbject/right rather than the object/right itself -
¥onner v Eaton; ‘property is @ description of a legal relationship with a thing'
Froperty Is enforceable in rem (it operates against all the world)
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