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Topic 1 Part 4: Journalists and their Sources 

 

DISCLOSING THE IDENTITY OF SOURCES OF INFORMATION 

- Protecting the ‘whistle-blower’ 
 
 

Moral and ethical dilemma for Journalists 

- Journalists who receive information from a source often give s ome kind of undertaking to 

source that identity will not be revealed 

o Undertaking expressed in the Code of Ethics which governs conduct of journalists 

(MEDIA) who are members of the Media Entertainment and Arts Alliance (MEAA) 

 

Media – m  embers of Media Entertainment & Arts Alliance Code of Ethics 

-  Ethical obligation: clause 3 
o Aim to attribute information (credit) to its source – article more believable 

o Where a source seeks anonymity, do not agree without first considering the source's 

motives and any alternative attributable source which could be revealed. 

 Legit? Acting in good Faith or personal vendetta? 

  Where confidences are accepted, respect them in all circumstances. 

 While anonymity should not be assured, confidence must be respected “in all 

circumstances” 

• Standard may be overridden by “substantial advancement of public 

interest/risk of substantial harm to people” 

 

 

 REFUSAL TO DIVULGE THE SOURCE (undertaking of confidentiality) 

 Judge: You must answer the question (Who was the source?) 

  Refusal – contempt of court 

 Choice between breach of ethical obligation (rendering them unpopular within the 

industry/amongst other journalists) or contempt of court 

P ublic policy issue: unless can show sources could reveal information without fear, P ROBLEM! 

o  MEDIA ARGUMENT: Sources less willing to come forward with information if not 

assured identifies remain confidential. 

 Private Interest: Professional confidentiality 

  Public Interest Affected: If sources of information dry up – as info may expose 

corruption, incompetence, maladministration, waste, threats to public safety etc 

– which is good for public benefit 

• Issue: t he value of investigative journalism 

• Argument REFUTED by HCA in McGuinness v A-G (Vic) (see below) 
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Position at CL 

-  Principle: Public interest in all evidence being placed before the court OUTWEIGHS public 

interest in journalist maintaining confidence (McGuiness v A-G) 

o ‘NO obligation of honour, or secrecy, or confidence, or private undertaking (that rises out 

of a journalist’s calling) can stand in the way of the imperative necessity of revealing the 

truth in the witness box’ 

- McGuiness v A-G (1940) 63 CLR 73 

o Money collected was to be paid to Victorian MPs (bribe to vote against certain Bills) 

 Serious allegation 

o Royal Commission set up to investigate allegations 

 To compel people to give evidence to it. McGuiness was called – refused to reveal 

source 

 RC informed A-G, prosecuted and convicted 

 Appealed to HCA 

•  Argued if journalist cannot refuse to disclose sources’ identity - Impede 

flow of information, hamper journalism - against public interest, if 

 witnesses do not reveal information to journalists, for fear of 

repercussions (lack of anonymity) – seeking a lawful excuse, privilege not 

to answer 

  HCA did not accept the argument. ‘Lawful excuse’ against all authority. Apart from 

 statutory provisions (unless Parliament provides otherwise), press has no greater 

 or less privilege as any other subject – if asked a question, answer 

• Highest duty to the court, not the source 

• NO obligation of honour, or secrecy, or confidence, or private undertaking 

 (that rises out of a journalist’s calling) can stand in the way of the 

 imperative necessity of revealing the truth in the witness box 

o PUBLIC INTEREST IN ALL EVIDENCE BEING PLACED BEFORE THE 

 COURT OUTWEIGHS PUBLIC INTEREST IN JOURNALIST 

 MAINTAINING CONFIDENCE 

• Not legal privilege of source, but that of journalist (which in turn would 

protect the source) 

• NO PRIVILEGE. 

• Could journalist claim privilege of self-incrimination? 

o If naming the source might incriminate the journalist in some way, 

then protecting journalist -> would protect the source (likening it to 

eg: police informants) 

o Generally, n o privilege too. 

Sometimes, when quizzed for evidence regarding sources’ identity, if journalist refuse to reveal source, 

parties may choose n ot to press the matter and say ok. Particularly if it is the government – do not press 

 media as it gives them best press. 

 If the media is the defendant, media might choose not to defend the proceeding – pay out, not get to 

 the point where journalist is asked to reveal the source 



 

T he Practice (at CL) – M    ORE SYMPATHETIC 
 

o John Fairfax Publications Pty Ltd v Cojuangco (1988) 165 CLR 346 

 Unanimous HC – Court should not compel a journalist to disclose the identity of a 

 source at a trial, unless disclosure is necessary in the interest of justice 

 Not a right not to answer; at judges’ discretion (if not necessary to do justice to the 

case) 

 Recognised that c onfidentiality of sources facilitated free flow of information 

• Free flow of information a vital ingredient in investigative journalism 

o Investigative journalism – an important feature of society 

 NEVERTHELESS, maintained it was still more important to provide information to 

the court if that is what’s required 

- There is a lot of circumstances in which journalists might be put in a witness box and asked to 

reveal a source. SOME MEANS TO RESOLVE THE PROBLEM: 

o Parliament may through legislation confer privilege on journalist 

  Absent and NOT been advocated 

• Prone to abuse by journalist 

• Fails to achieve balance between public interest in AOJ and free flow of 

information (former would be overridden) 

o Investing Judges with discretion to uphold journalist’s claim to immunity on a case-by- 

case basis (circumstantial considerations) 

o Judge can assert moral pressure by asking Counsel…. 

 Encourage Counsel to withdraw the question… 

o Maybe the source did not seek anonymity? There is not always a confidentiality 

undertaking given 

o Might be other ways of tracing the source (apart from journalist disclosure) 

o Sometimes, if journalist refuse to reveal source, parties may c hoose not to press the 

 matter and say ok. 

 Particularly if it is the government – do not press media as it gives them bad press. 

o If the media is D, media might choose not to defend the proceeding – pay out, not get to 

the point where journalist is asked to reveal the source 

 

Example of Position at CL 

- Harvey/McManus case (for the decision on the sentence see: R v McManus and Harvey [2007] 

VCC 619) 

 Rozenes CJ in VCC re-iterated: u nder the common law, journalists are in no 

 different position vis a vis the courts, than any other citizen 

o Pension given to veteran – revelations advocated for increment in pension 

o Turned out that proposed benefits were going to be less than what government had 

promised. 

o It was clear from the article someone had fed Harvey/McManus the information 

 Asked who was it, did not tell 

 AFP got involved, investigated it, started checking people’s phones in the Veterans 

Department 

 ‘Desmond Kelly’ prosecuted under s.70 Crimes Act 

  



 

TOPIC THREE: REPORTING ELECTIONS & POLITICAL MATERIAL 
Generally, media has the capacity to (at least) influence public opinion on the way that they vote. 

 
 

4 obligations on election broadcasts/political coverage: 

- A. Reasonable Opportunities Requirement 

- B. Advertising Bans 

- C. Identification Requirements (under Cth Electoral Act) 

- D. Misleading & Deceptive Material 
 

 

A.  Reasonable Opportunities Requirement 
 

Candidates and Political Parties have to be given reasonable opportunities to present their policies to 

the public - More about commentary; not adverts 

Imposed by the Broadcasting Services Act 1992 (Cth) – governs TV & radio 
 
 

 APPLICABILITY: Broadcasters who are required to hold broadcasting licenses. 
 

- Includes commercial television & radio operators, community TV/radio broadcasters, 

subscription TV 

o Note: The ABC/SBS have their own separate Act (hence not included here) 

- Cl 3(2): ’if during an election period, a broadcaster broadcasts election matter, the broadcaster is 

 required to give reasonable opportunities for the broadcasting of such election matter, to all 

parties contesting the election, provided those parties were represented in either House at the 

 time of its last meeting before the Election period.’ 

o It only applies during an election period 

o Requirements contained in Sch 2 of the Act – has a definition part which states that 

  DEFINITION: ‘an election period’ – is the period from the time the writs of the 

election are issued, until the close of the poll (usually 6pm on polling day) 

 ‘election matter’ – matter that comments on, solicits votes for, 

advocates support of a candidate or a political party, or matter that 

comments on any of matters submitted to electors, or policy of a 

candidate/party, or matter refers to a meeting held in connection with 

the election 

• Broadly defined. 
 HENCE, if you operate a licensed radio/TV station, and broadcast ELECTION 

MATTER during an ELECTION PERIOD, a pplicable. 

• If a country music radio station (3AA – doesn’t broadcast election matter, 

only music) – it does not need to give reasonable opportunities during 

election periods 

o If they never transmit election matter 



 

- Basically, g iving reasonable opportunities to ALL POLITICAL PARTIES. 

o Cl 3(3) – not a guarantee of free access to airwaves for political parties 

- What is ‘reasonable opportunity’ (Cl 3(2))? 

o Qualitative measure – size of party, number of candidates 

 standing RELEVANT TO WORKING OUT WHAT IS 
REASONABLE! 

o An obligation not to refuse/deny access to a political party which 
seeks 

 airtime. 
o If X’s party is already represented in Parliament at the time Parliament last met, 

HAVE TO 

 GIVE REASONABLE OPPORTUNITY TO X. 

 Even if X’s policies might be OUTLANDISH – legalise methamphetamine! 

o If X’s party was newly formed, not subject to the requirement. 

o  NOT an ‘EQUAL TIME’ obligation 
 

 

B.  Advertising Bans 
 

 

Broadcasting Services Act 1992 (Cth) 

Applies to paid, electoral advertising. 

- Parties/candidates which created an a dvertisement, and p aid a broadcaster, to 

broadcast these ads 

- Not just c ommentary 
 
 
 

Controversial nature of paid, electoral advertising 

 ISSUE: The more money you’ve got, the more exposure on air-time you can buy! 
 

- Big parties – unions might sponsor ads, or big businesses sponsoring 

o Cf. independent blokes 

 
 

 
Election Advertisement 

 Definition: election matter for broadcast, for which licensee receives money, or an 

announcement containing a s tatement to the effect that a program is sponsored by a 

candidate/Party in election (BSA Sch 2 Cl 1) 

 
 


