
TERMS OF THE EMPLOYMENT CONTRACT 
NES sets minimum standards but are not terms implied by law. Thus if NES is breached = breach FWA; and will be subject 

to penalties under the Act. However this will not constitute as a breach of employment contract terms. if break terms in 

K then it is breach of contract  
 

Introduction.  
1. STATE what the potential breach was  

2. STATE what the potential contractual term is  

3. STATE damage caused by breach 

 

EXPRESS TERMS 

Rights and obligations of parties to a contract are determined by the express terms explicitly agreed upon 

by the parties 

▪ Any terms that come from legislation, courts will only apply to the extent that they are not 

inconsistent with express terms of contract. 

▪ Can be oral, written, or a combination of both 

▪ Need not be recorded in a formal written document 

o Can be found in any communication relating to the making of the contract (eg email 

correspondence, letters or telephone conversations) 

▪ express terms of the contract can only be varied by agreement of both parties - prima facie X 

cannot unilaterally alter that term (Akmeenana). 
 

Incorporation of express oral terms 

Must establish that the oral statement made during negotiations has contractual force as a ‘warranty’, 

rather than being a ‘mere representation’ (Oscar Chess; Hospital Products) 

▪ To constitute as warranty, must be intended to be contractual 

o Objective assessment: Whether a person in the party’s position would reasonably 

consider that the statement is contractually binding so as to make it a warranty and not 

just a mere representation (Toll) 

▪  Not permissible to look at acts of parties after contract ((Stratton Finance) 
 

Incorporation of express written terms 

- Written terms may be incorporated into a contract in one of 3 main ways: 

1. Signature (L’Estrange v Graucob): A party is generally bound by any document they sign, even if 

they have not read and understood it (Toll v Alphapharm) 

o Document must not contain misleading content; or mislead employee into signing the 

document 

o Once signed, employee will be automatically bound by the terms; default incorporated 

the express term 

 

2. Reasonable notice through display or delivery 

▪ Notice of the terms must be provided before the contract is entered into i.e. must be given 

sufficient notice 

▪ Contract may include policies or procedures that are separate from the main agreement. However 

this must be given prior to agreement of contract with reasonable notice in order for policies to 

be incorporated. 

 

3. Reasonable notice through a prior course of dealing (La Rosa v Nudrill) 

▪ If parties previously contracted, series of contracts with same terms, it will be presumed that 

there is reasonable notice of those terms through a prior course of dealings. Therefore employee 

is taken to be bound by those term 

 

 

 

 

 



INTERPRETATION OF TERMS 

Courts will objectively determine what a reasonable person would have intended the words to mean (Toll v 

Alphapharm) 

▪ consider the surrounding circumstances even if there is no ambiguity (Woodside).  

▪ Does a reasonable person in the position of the promisee believe that the promisor intended to be 

contractually bound by a particular statement? (Nikolich; Alphapharm). 

▪ NOT PERMISSIBLE to take account of what the parties said/ did after making the contract 

(Stratton Finance) 

▪ Subjective belief of parties of their rights and liabilities under the contract irrelevant 

(Alphapharm).  

Interpretation and extrinsic evidence 

▪ Where an obvious ambiguity arises, courts may look to what the parties have said or done before 

entering into their contract (Grainger) 

o The fact that some parts of the oral discussions were not included in the letter is some 

evidence they were not intended to be contractual, but it is not conclusive (Saad)  

▪ Courts may also have regard to the general context or circumstances in which the contract is 

made, in order  to determine its meaning (AMEC Engineering v Shank) 

o In Saad, job vacancy created by the pending departure of the named person, it was not 

surprising the parties took it for granted and did not bother to record it 

▪ However it cannot be used to ‘contradict the language of the contract when it has a plain 

meaning’ (Codelfa) 

▪ Courts can use oral evidence to determine the meaning of the terms  

• Saad: “existing clients” establish the parties had identified and agreed on a particular 

group of “existing clients”, namely those on the named person’s list 

• BUT this is only for conduct and words before entering K. not permissible to take 

account of parties conduct (said or done) after making their contract (Stratton v Webb) 

• However, courts’ use of such info may be allowable where the parties’ 

subsequent conduct helps establish the subject-matter of an agreement (e.g. the 

scope of an employee’s duties) (Fishlock) 

• However, look at contract on a whole! If less important details are contractual then it is likely that 

whatever oral statements which are more important are likely to be promissory in nature (Saad) 

Note also:   

• Australian Consumer Law (Cth) - Misleading conduct relating to employment (s.31) MDC in 

trade/commerce (s.18)  

• Rectification order – Agreed contractual term omitted by mistake from written terms or wrong 

version included in written terms) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ACCESSORIAL LIABILITY  
RED FLAG: Breaches of MA, AA, Sham contracting are all civil remedy provisions and typically involve 

accessories  

 

[1] WHO IS AN ACCESSORY? 

• A natural person who is involved in the corporate employer’s contravention; AND 

• Extension to other forms of non- traditional employment relationships  

Franchisor/ franchisee 

• A person contravenes s 558B if (s 558B(1) FWA): 

o (a) an employer who is a franchisee contravenes a civil remedy provision in ss 7; and  

o (b) the person is a responsible franchisor entity for the franchisee entity; and  

o (c) the contravention by the franchisee entity occurs in its capacity as such; and  

o (d) either: 

▪ (i) the responsible franchisor entity knew or could reasonably have been 

expected to have known that the contravention, or a similar contravention, would 

occur; or 

▪ (ii) at the time of contravention by the franchisee, the responsible franchisor 

entity knew or could reasonably have been expected to have known that the 

contravention, or a similar contravention, would occur. 

• EXCEPTION: A franchisor will not contravene the FWA if it has taken reasonable steps to 

prevent the contravention by the franchisee’ (s 558B(3) FWA).  

Factors (s 558B(4) FWA):  

o (a) the size and resources of the franchise  

o (b) the extent to which the franchisor had the ability to influence/ control the 

contravening employer’s conduct; 

o (c) any action taken by the franchisor towards ensuring that the contravening employer 

had a reasonable knowledge and understanding of the FWA;  

o (d) the franchisor’s arrangements for assessing the franchisee’s compliance’  

o (e) the franchisor’s arrangements for receiving and addressing possible complaints about 

alleged underpayments; and  

o (f) the extent to which the franchisor’s arrangements with the contravening employer 

‘encourage or require’ the employer to comply.  

 

United Voice v MDBR123: franchisee of a childcare centre terminated an employee’s employment after 

complaints were made against his unprofessional conduct. Employee termination notice was prepared by 

franchisor. The conduct of individual franchisee towards the employee was found to be unlawful. 

Franchisor was found to be intimately involved in the dismissal and was an accessor to the franchisee 

employer’s adverse action and counselled the decision.  

o Penalty: $6,000 for franchisee/ franchisor ($4,000 paid personally by franchisor).  

 

[2] ‘INVOLVED IN A CONTRAVENTION’  

A person is involved in a contravention if the person (s 550(2) FWA): 

• (a) has aided, abetted, counselled or procured the contravention; or  

• (b) has induced the contravention, whether by threats or promises or otherwise; or  

• (c) has been, by act/ omission, directly/ indirectly, knowingly concerned in/ party to the 

contravention; or  

• (d) has conspired with others to effect the contravention  

‘Following instructions’ is not a valid defence (FWO v Blue Impression). Employee should resign if that is 

the only alternative to participating in an illegal activity (FWO v NSH North t/as New Shanghai).  

• FWO v Blue Impression – accounting firm involved in processing $17 flat rate when award was 

$18. Firm argued that they were unaware of the award rate, however wilful blindness is not 

enough.  

 

 

 



 

Misleading relating to employment (s 31 ACL) 

A person must not, in relation to employment, engage in conduct that is liable to mislead the employee as 

to (s 31 ACL): 

• (a) the availability/ nature/ terms/ conditions of employment; or  

• (b) any other matter relating to the employment  

• Representations made of a general kind is not MDC (Maxutova).  

o Maxutova v Nunn Media – employee resigned from her previous employment to take up 

new role. Employment was terminated within probation for performance. Employee 

alleged that employer engaged in MDL and that employer had made representations that 

the hire would be a long- term commitment by the employer. Court held that employer 

did not engage in MDL.  

 

Contravention: A person commits an offence if he/ she engages in conduct that misleads a person seeking 

the employment as to (s 153(1) CCA): 

• (a) the availability/ nature/ terms/ conditions of employment; or  

• (b) any other matter relating to the employment  

Misleading or deceptive conduct in trade or commerce (s 18 ACL) 

A person must not, in trade or commerce, engage in conduct that is misleading/ deceptive or is likely to 

mislead/ deceive (s 18(1)).  

• Note: no liability provision. 

 

[3] PENALTY (civil remedy provisions) nb has been increasing  

Attracts the same penalties as the primary contravention  

• Corporate offender: $54,000 maximum per breach.  

• Natural person: $10,800 maximum per breach.  
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