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LECTURE ONE: THEORIES OF REMEDIES  

Jurisprudence  

 John Austin; Primary and secondary rights and duties  

 What we are interested in here is Austin’s distinctions between primary and secondary 

rights and duties to the extent that they may throw light on the law of remedies and on the 

study of remedies. 

 We finds this is lecture 45 of his lectures on jurisprudence  

 The pages which seem worth our study are pages 761, 762-763 and 767-768 

 John Austin lived from 1790-1859  

 In 1826 he was appointed as professor of jurisprudence at a newly founded university of 

London and he remained there until his resignation in 1835 and it seems the reason he 

resigned was that he was disillusioned.   

 During that period he gave his lectures but they were not published until 1861 that is after 

his death.  

 His views became the prominent teachings of jurisprudence known as the analytical 

jurisprudence  

What are primary rights and duties?  

 His first definition is of no help, it says ”those which exists in and perse which are as it were 

the ends in which law exists or which subserb immediately the ends or purposes of law” 

(page 762) 

 P767- Austin seems to equate primary rights with a law which defines the nature of the 

injury 

 The best and clearest  definition that Austin gives about secondary rights and duties (p762) 

“All the rights and duties which I style sanctioning or secondary are undoubtedly means or 

instruments for making the primary available. They arise out of violations or primary rights 

and are intended to prevent these violations: though in the case of the rights and duties 

which arise out of civil injuries, the secondary rights and duties also answer the subordinate 

purpose of giving redress to the injured parties” ie Remedies 

 Secondary rights are both sanctioning and remedial  

 Secondary rights give remedies and punishments and Austin says the remedy or punishment 

implies a forgone injury. Forgone injury implies that a right or duty have been violated. 

 Therefore Primary rights and duties are those laws which define injuries or offences and 

that is they are the substantive doctrines of the law.  

 Secondary rights are sanctioning in the sense that they are remedial  

 Austin points out that the distinction between primary and secondary is not a logical 

distinction and that in practice (legislative practice) primary and secondary rights and duties 

are not separated however, Austin thinks that describing the injury (the primary right) apart 

from remedy or punishment (secondary right) makes for clearness and compactness. 

Compactness because the same redial process may be applied to a range of different 

primary rights. For example: we can apply the remedy of injunction to a tort, we can apply it 
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to a breach of contract, we can apply it to administrative law. This means the secondary 

right could be treated once and need not be repeated for each primary right it could be 

used. 

 So when teaching remedies, we don’t teach injunctions once and then treat it again for torts 

and contracts and admin law etc because the same principals for injunctions apply for all 

these primary obligations, whether they are tort, contract, admin law or intellectual 

property.  

 We see a similar approach as that of the Austinian view, in the case of Photo production v 

Securicor transport ltd 1980. The judgement of Lord Diplock seems to use the Austinian 

analysis to kill a legal doctrine which was refusing to go away. This was a doctrine of 

fundamental breach. Now admittedly this was not the first time Lord Diplock had referred to 

Primary obligations (he first referred to this expression in 1958). He used the Primary 

Secondary obligation analysis a number of times when he sat on the court of appeal. 

However this case is the classic and influential exposition of this analysis.  

 Lord Diplock, didn’t suffer falls gladly. There is an unreported judgement where he dissents 

and his dissent is “I dissent for all the reasons given by Justice Harmon” and Justice Harmon 

was in the majority. So everything Harmon J said, Lord Diplock viewed the opposite. 

 When he went to the bar he specialised in commercial law and maritime law and 

constitutional law. In 1956 he became a HC judge and in 1961 he became a member of the 

Court of Appeal.  

 In 1968 he was appointed to the house of lords and died in the house of lords in 1985 

 He was one of the last judges to not have an age retirement imposed on him 

 

Photo production v Securicor transport ltd 1980 

 The defendant was a security company and they entered into a contract with the plaintiff, 

whereby the defendant provided security services in the nature of a number of patrols every 

day. 

 One night the security employee purposely lit a fire, we don’t know why. He threw a match 

onto a box of cartons. He spent 3 years in prison for it. 

 A large part of the factory burnt down and quite clearly there was no point of having a 

security contract any longer because there wasn’t much left of the company. 

 It was agreed that the damages amounted to 615,000 pounds  

 This isn’t a contest between photo production and Securicor, it’s between the insurers. 

 The important thing here is that the contract included an exclusion clause, to the effect that 

a defendant would not be liable unless it or its employee had been negligent. There was no 

evidence of negligence so the exclusion clause was going to operate. So the Securicor insurer 

did not have to pay the damages. 

 The court of appeal held that there had been a fundamental breach of the contract. What 

this means is that there had been a breach which had substantively deprived the plaintiff of 

the benefit promised under the contract. And in such circumstances as a rule of law, the 

defendant could not rely on any exclusion clause in the contract.  
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 The basic idea is this; where there is a fundamental breach the non-defaulting party is 

entitled to terminate the contract. On termination the contract comes to an end and 

therefore the exclusion clause being part of the contract comes to an end as well and the 

defaulting party cannot rely on the clause. ----- The house of lords thought that this 

reasoning was wrong that this doctrine was wrong and they reversed the court of appeals 

decision.  

 Lord Diplock explained the correct position where the defaulting party elects to terminate a 

contract. He said that where a party elects to terminate a contract we will find that there are 

2 types of obligations; 

1. The primary obligation; the obligations on each party to effect what they have promised 

will be done, is done. This refers to the main purposes of the contract. It is what the parties 

have agreed to perform. These are determines by the parties between themselves but they 

may be implied by law when they are not stated by the parties. 

2. Secondary Obligations; arise in the cases of breaches of primary obligations. They are 

substitute obligations imposed upon the defaulting party. Secondary obligations may relive a 

non-defaulting party from further performance of their primary obligations. These 

secondary obligations historically arise from common law but sometimes they are specified 

in legislation. Importantly, just like in the case of primary obligations, parties are free to 

modify these secondary obligations by agreement i.e they can put in liquidated damages 

clauses, exclusion clauses. However the modification must still leave the contract a 

recognisably enforceable contract. You can’t impose penalty damages. These obligations/ 

remedies are divided into 2 types again; 

1. General secondary obligations; and that is to pay monetary compensation, damages, to 

the non-defaulting party to compensate for the loss sustained as a consequence of the 

breach.  

2. Anticipatory secondary obligation; this applies where the non-defaulting party is entitled 

to terminate the contract and they do so. Here a secondary obligation is substituted for the 

remaining unperformed obligations of the defaulting party. This is to compensate for their 

non-performance. Perhaps there Is a contract to deliver a certain number of goods in a 

certain number of deliveries and they don’t fulfil the number of deliveries. There is still a lot 

of the contract to be performed in which the defaulting party is not going to get, so they get 

damages for the non-performance which is going to follow. Also the non-defaulting is 

discharged from the performance of any non-performed primary obligations that they may 

have.  

 Lord Diplock’s use of the terms primary and secondary obligations and the violations of 

primary obligations are remedied by the secondary obligations, this appears to parallel 

Austin.   

 Austin’s analysis appears to be a source of Lord Diplock’s analysis. Another possible source 

appears to be the German Law of obligations which has a similar distinction. Then again 

Austin lived in Germany and studied German Law. So this might have been Austin’s source.  
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Weinrib’s Theory of Corrective Justice 

 This theory is used by people who are trying to justify that there is a unified cause of unjust 

enrichment even though weinrib’s original formulation exclude it. 

 Weinrib begins his article about corrective justice in a nutshell, “corrective justice liability 

rectifies the injustice inflicted by one person on another. Corrective justice is the idea that a 

remedy rectifies the injustice inflicted on one person by another”  

 Weinrib distinguishes between 2 forms of justice; 

1. Corrective Justice; involves transactional justice. It is concerned with the issue where one 

party has committed or inflicted and the other party suffered an injustice in the relevant 

transaction. A tort will be regarded as a transaction to here. So accordingly liability rectified 

that injustice inflicted by the former party on the later party.  

2. Distributive Justice; involves the distribution that is the sharing of some divisible good or 

burden in a general sense, among the members of a relevant political community.  

 Those forms of justice involve a relationship of equality  

 The injustice arises in the absence of equality but we will note that the concept of equality is 

different for both these types of justice. For corrective justice those parties enter the 

transaction on the baseline of notional equality. It is understood, as that which lawfully 

belongs to them, Corrective justice aims at the maintenance and restoration of that 

notionally equality. “Injustice occurs when relative to this baseline, one party realises a gain 

and the other party suffers a corresponding loss. This is corrected by depriving the first party 

of their gain and restoring it to the latter party, that is the initial notional justice is restored” 

 Distributive justice is based on a comparison of the relevant merits, the virtue or the ability 

to pay, for example, of the members of the relevant community and this is based upon some 

criterion. For Example: Social Welfare. There is a set of criteria on which the applicants, the 

presumably needy, are assessed. This is a relative or proportional equality based on a merit 

criterion.   

For example:  

 Take the classic example of personal injury. Take a car accident through one party’s 

negligence. One way we remedy the victim’s damages is through the Tort System. 

Specifically an action in the tort of negligence. This is corrective justice.  Another way we 

could remedy the victim’s damages is through no fault insurance scheme for motor 

vehicle accidents. This would be distributive justice.  

 Under the tort system, following the corrective justice, the baseline of equality is 

defined by the doctrines of negligence such as duty, breach. The breaching of this 

normative baseline results in injustice. The remedy is to deprive the wrongdoer of the 

benefit of breaching the baseline and to restore the victim to the baseline. That is to put 

the parties back in the position of the normative baseline of equality if it had not been 

breached.  

 Under the insurance scheme, following distributive justice, the victim’s entitlement is 

judged according to their need as determined by a set of criteria which is applied to all 

victims. There is no reference to the transaction, further the cost of the scheme is met 
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by road users. That is a criterion of contribution to the fund and in some schemes what 

can happen is people who have negligently caused accidents have to make a higher 

contribution in future that is the criterion there. User pays, offender pays more. The 

wrong doers liability is not determined by the loss and gain occurred by the damage 

causing transaction.  

 

 At the core of corrective justice is the notion of correlativity. The wrong doers gain is the 

victim’s loss. They are correlative. Injustice is correlatively structured. Correlativity, the 

correlative position of the parties to the transaction, he says structures the whole 

practice of liability. It provides a theoretical framework which has normative 

implications for that practice. First of all the remedy connects to the wrong, it responds 

to the injustice and it endeavours to undo it. A single transaction it takes away the 

defendants gain and makes good the plaintiff’s loss. That is part of the payoff for us. The 

remedy is connected to the wrong.  

 Secondly, the legal principles, that is the reason for liability, the normative ascription of 

justice, the legal principles must be reasons (justificatory considerations) must be 

reasons to which apply to both the defendant and the plaintiff because injustice is 

correlative, the defendants gain being the plaintiff’s loss. The reason why the plaintiff 

wins must be the same reason why the defendant losses. And therefore only normative 

factors which are relevant to both parties are relevant to defining the injustice.  

 For example; in the tort system the set of reasons, the law governing the principles must 

be such as they apply to both parties. for example allowing recovery based on how 

wealthy the wrong doer is  or how poor the victim is basis liability on what only affects 

one party. This will mean that the recovery will be based on whether you were run over 

by a rich person or a poor person. That shouldn’t be the case should it. In the 20th 

Century liability of the tort of negligence was skewed by insurance.  

 Liability was determined by the fact that one party such as manufacturers were more 

likely to have insurance than the other party such as consumers. The court will sit there 

and say oh wait a minute manufacturers have insurance or the manufacturers can easily 

get insurance and cover all the consumers they injured so what you are seeing there is 

the wealth or potential wealth of one party which is a consideration which is skewing 

the doctrine.  

 Another example of correlativity structure of negligence is a decider between a 

subjective and objective test. Remember the test for the standard of care and breach of 

duty is the reasonable person. To make the breach determined by the subjective 

characteristics of wrong doer is to determine liability according to something which 

applies to only the effects of one of the parties, that again transgressors the notion of 

correlativity. Therefore the objective test is the normative baseline of equality.  

 Correlativity is expressed through a set of overarching difficultory categories of right 

and duty. The plaintiff has a right to which a defendant has a corresponding ie 

correlative duty. The right is the basis of the duty and visa versa.   

 Three things follow; liability is not based on harm, but harm which concerns an interest 

which has the status of a right.  Example; duty of care in negligence. Simply because 

somebody injures you doesn’t mean that you can recover, you have to have to have a 
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right to recover. First of all the person has to owe you a duty and secondly they have to 

breach that duty.  

 Corrective justice is not concerned with losses and gains with respect to a parties 

wealth. How that wealth is before and after injustice. But what it concerns is the 

entitlement of each party to have what is rightfully theirs. 

 Equality concerns the norm, the right or the duty which sets the baseline of equality. The 

duty of care, the standard of care, they set the baseline of equality. That is what is 

rightfully of each party. And the gains and losses refer to this baseline and the 

correlativity structured violation of that norm.  

 When Weinrib states the corrective injustice by depriving a party of a gain and restoring 

it to another party, he is not referring to gains and losses of wealth. In other words, his is 

not concerned with the fact that the victim lost $100 and the wrong doer gained $100 

and therefore must return the $100 to the victim. 

 Most civil law cases don’t have the victims wealth (the victims wealth is not the 

wrongdoers gain).  

 Example: a car accident. The victim may have lost $500,000 due to their time away from 

work and medical bills. But it is not $500,000 which is in the pocket of the wrongdoer. If 

somebody injures you in a car accident and you suffer $500,000 worth of damages, the 

wrongdoer does not have $500,000 value from that.  

 Corrective justice is concerned with the injustice of breaching a normative baseline 

which sets out the equality of the parties. 

 Corrective justice is when the wrongdoer has more than they ought to have and the 

victim by the same standard has less. Thus loss and gain are understood to the 

correlatively structured baseline of equality. 

 Likewise, the remedy is to undo that gain/loss by restoring the parties to the baseline. 

The remedy therefore takes away the wrongdoers gain, makes good the victims loss by 

setting them back to the baseline.  

 So corrective justice is not about material gain/losses but it is concerned with normative 

gains and losses.  

 Losses and gains are measured by according to the doctrines of law. If somebody 

breaches a duty then the parties have to be put back in a position as if the baseline 

equality duty had not been breached. Not considered in monetary terms by this theory  

 Correlativity does not structure distributive justice. The members of a distributive 

justice scheme do not relate to one another as a gainer, doer and sufferer but are 

related by the benefit that they share by means of a comparison of the merit. 

 Two things follow from this; 

- Distributive justice is based on comparative logic and not correlative logic  

- And therefore, secondly, no distributive justice consideration can be a justification for 

imposing liability. The absence of the correlativity structure renders justifications of 

distributive justice irrelevant to the determination of liability.  

 The reason that Weinrib raises that is because distributive justice was being used in 

court cases. For example; Economic theories of law effected by a number of federal 

court judges in the US, they think that something like tort law is all about Economic 
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efficiency and that is a distributive goal, it is not a goal which is transactional between 

the parties and as such the argument is it should not be considered at all.  

Self Help Remedies 

 Parties send letters, emails, make telephone calls, and have discussions and engage in 

alternative dispute resolution processes. 

 The law is not forgotten and it sets a background for the parties 

 It is used to measure the strengths of the parties relatives positions  

 The law recognises that in some cases it is acceptable for an innocent party to engage in self 

help remedy. That is to take action to end wrongful action or to prevent further injury or to 

seek redress without the courts help.  

 Example; if a person trespasses on land that you possess you may object that person by 

using force that is reasonably necessary.  

 Interestingly the law of self-help remedies has developed in a context where the person who 

exercised the self help remedy is a defendant to an action such as battery, trespass to land, 

conversion of goods and so forth. 

 So in our example the person who trespassed onto your land in possession sues you for 

battery and the issue is whether you are entitled to remove them from your land and to 

commit what would otherwise be a battery.  

 This raises the question of how we should characterise these self-help rights. Are they 

remedies to existing wrongs or are they defences to what otherwise themselves wrongful, in 

our case tortious acts.  

 It is important to remember self-help remedies are in fact exceptional. The polity of the 

courts is not to favour self-help.  

Sky Shine Pty Ltd v Lenjade Pty Ltd [2001] NSWSC 56 

 Justice Hodgson, in a trespass to land case, said “the general polity of the law is to encourage 

disputes to be resolved by negotiation or by court resolution in cases where there was a 

genuine dispute about the matter rather than to have the land lord in this position resulting 

to forceful self-help although it is not unlawful for the landlord to do this” 

McPhail v Persons Unknown [1973] Ch 447 

 A case concerning squatters, Lord Denning said “he, the owner, is entitled if so desires to 

take the remedy into his own hands. He can go, in himself, and turn them out without the aid 

of the courts of law. This is not a course to be recommended because it causes a disturbance 

which might follow but the legality of it is beyond doubt”  

1.  Abatement of Trespass to land  

 Where a person enters or interferes with land that is of exclusive possession of another the 

latter may eject the trespasser. Hemmings v Stoke Poges Golf Club [1920] 1 KB 720 

 In the McPhail case just mentioned, the owner of the property is entitled to enter and 

remove the squatters on the property.  
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 Where the trespasser has entered forcibly, they may be ejected forcibly without any prior 

request to leave  

 But where they have entered quietly and peacefully, they can only be ejected after a request 

to leave has been made and they have had a reasonable time to depart and have not. 

 In either case at common law, the force used to eject the trespasser must be reasonable in 

all the circumstances and that is Hemmings v Stoke Poges Golf Club [1920] 1 KB 720.  

 It must be remembered, however, that if a trespasser brings an action of assault or battery 

against the party who has exercised self -help that now the Civil Liability Act 2002 (NSW), 

s52 and s 53 apply to conduct which is necessary to prevent criminal trespass to any land or 

premises or to remove a person committing any such criminal trespass. And to note there is 

the catch, when is the trespass to land criminal? Does the common law apply if the trespass 

is not criminal rather than the civil liability act?  

 It seems that self-help is not available with respect to tenants who have held over after their 

term has come to an end or there has been a notice to quit. So if you have leased your 

property out, and the lease has expired and your tenant is still there and won’t leave then it 

seems self-help is not available. The tenants possession is lawful and Lord Denning says in 

McPhail case that “there is authority that the owner is not entitled to exercise self-help and 

remove the tenant by force, but must go to court and get an order for possession. Indeed 

entry by the owner is entitled to immediate possession in these circumstances, usually 

amounts to a criminal offence”.  

 We should also further note that the law has been modified by the Residential Tenancies 

Act 2010 (NSW)  

2. Abatement of a private Nuisance   

Traian v Ware [1957] VR 200; 

 the plaintiffs and defendants were neighbouring farmers. The previous owner of the 

plaintiff’s land had built a bank on the land. This land was lower than the defendants 

land and they built the land to prevent flooding. Putting the bank there meant the 

defendants land would flood especially in times of heavy rain. 

 On three occasions the defendants entered onto the plaintiffs land and they cut the 

bank in order to allow the water to flow through. They never gave notice of their 

intention to do this. And the rainwater subsequently flooded the plaintiff’s land and 

damaged their crops. 

 The plaintiffs brought an action and this included trespass to land.  

 the bank on the plaintiff’s land clearly did cause a nuisance to the defendants use and 

enjoyment of their land, and the issue was whether the defendants were entitled to act 

how they had in abating a nuisance.  

 Were they entitled to go onto the land without notice and cut a hole in the bank? 

 Justice Martin, following Lemmon v Webb [1895] AC 1, stated “that the law was that 

where a person can only abating nuisance by going on to the land of the person from 

who the nuisance proceeds, they must give notice of their intention to do so, because 

going onto the others land is prima facie trespass. Notice does not have to be given 

where it is unsafe to wait due to an immediate danger to health or to life. But notice was 
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required in the circumstances of this case and so the defendants had committed a 

trespass”.  

 How relevant this is these days is quite questionable because most of the matters that 

involve private nuisance are regulated by local councils.  

3. Acting in Self Defence  

 We regard acting in self-defence as a defence to an action in assault or battery, but from 

another perspective we can characterise it as a self-help remedy. 

 A right as a response to a wrongful act. That wrongful act being an assault or battery 

 So when somebody starts beating you up you can look at your self-defence as a remedy 

designed to prevent continual harm to yourself  

 At common law a person who is threatened or attacked and reasonably believe that they 

were in serious danger or harm, they may act in self-defence. This must be reasonably 

necessary and must not be excessive. It must not be out of proportion to the danger which 

they are confronted with. Fontin v Katapodis (1962) 108 CLR 177(Case where the customer 

starts beating the employee over the head with the T square and the employee throws a 

piece of glass at the customer.) 

 The onus is on the defendant to prove that the use of force was reasonably; Underhill v 

Sherwell (1997) unreported 

 The common law has been reformed by the Civil liability act 2002, s51 52 53  

4. Re-caption of Chattels  

 Where a person has been deprived of lawful possession of goods they may peacefully 

reclaim possession of those goods from any person who is in unlawful possession of the 

goods and they may use reasonable force in so doing; Toyota Finance Australia v Dennis 

(2002) 58 NSWLR 101 

 It would seem that the right of re-caption does not extend to a person who did not have the 

goods removed from their possession but only if someone has the right to immediate 

possession.  

 So if the goods were not in your possession but then taken out of your possession it would 

seem that you don’t have the right of re-caption.  

 If they were in somebody else’s possession and you had immediate right to possession 

apparently you are not entitled to exercise the right of re-caption; Toyota Finance Australia 

v Dennis (2002) 58 NSWLR 101 

 the right of re-caption extends to allow a person to go onto another person’s land to regain 

the goods; Cox v Bath (1893) 14 LR (NSW) 263 

 These rights are affected by legislation, all states that Hire Purchase Acts and that affects 

this general law of re-caption of chattels  

5. Termination of Contract 
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 Here we are concerned with the innocent parties right to terminate a contract at common 

law because of a breach of condition or a breach of immediate terms. That is where 

substantial breach or fundamental breach comes in. 

 A person may also terminate a contract with regards to repudiation. Including anticipatory 

breach.  

 The innocent party must elect to either terminate the contract or to keep it afoot. Have to 

make a clear election. It is inconsistent to treat the contract as an end and to also treat the 

contract as though it is going on.  

 On termination, both the parties are discharged from further performance of the contract 

and termination can be said to be a self-help remedy. Why? Because the innocent party 

doesn’t have to go to court, it doesn’t need the help of the court to exercise this remedy  

6. Rescission  

 Is the undoing or reversal of a transaction so as to restore each party to their original 

position 

 It is both a common law and an equitable remedy 

 At common law this concerned with contract, but in equity it extends to gifts and other 

transactions  

 Example in Equity; Somebody becomes enthralled by some religious guru, they join the 

haven and they throw over their millions to the guru. Under the law of undue influence, 

there is a presumption that the guru has influenced them and the transaction is regarded as 

voidable that means the party who handed over all of their property is entitled to avoid the 

contract. They are able to get rescission.  

 Three factors; 

1. There must be a vitiating factor in the formation of the transaction (Misrepresentation, 

unilateral mistake, duress, undue influence, unconscionable dealing). These make the 

contract/ transaction voidable. If this is the case then it is void abibitio and the parties are 

put back into the position they were prior to the dealing.  

2. There has to be an election. The innocent party must elect to rescind the contract and 

they must communicate that. 

3. Restitutio integrim. That is putting the parties back into the same position they were in 

before the transaction. 

 Common law and equity have different standards for rescission. Common law is strict, it 

requires precise restitution;Clarke v Dickson (1858) EB & E 148; 120 ER 463. Thus for 

example, where a party has taken possession of land under a lease, which the lease has 

been called into issue, there can be no rescission because the party has the benefit of 

possession. It is not possible to return this benefit restitutio integrim in impossible so in 

common law there couldn’t be any rescission.  

  But in equity, Alati v Kruger (1955) 94 CLR 216, the HC AUS said “if the situation is such that 

by the exercise of equities powers, including the power to take accounts of profits and to 

direct inquiries as to allowances proper to be made for deterioration, equity can do what is 

practically just between the parties and by doing so restore them substantially to the status 

quo.”  
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 Going back to the lease example, equity can make allowance for reasonable rent, equity can 

also make allowance for any deterioration that occurred to the property while it was in the 

possession of the tenant. 

 So equity allows for substantial restoration. It does what is practically just between the 

parties.  

 It makes these adjustments by allowing for on one side rent, and allowing on the other side 

allowing for the property to deteriorate whilst it was in the possession of the tenant.  

 Considering the role of the court here, is rescission a self- help remedy or is it a court 

remedy? Again in Alati v Kruger (1955) 94 CLR 216 the HC stated “it is not that equit asserts 

a power biased decree to avoid a contract which a defrauded party has no right to disaffirm 

and to retest the property title to which the party cannot affect”. It is saying that it is not for 

us the court, we are not asserting a power to avoid a contract which the injured party 

themselves could not do. “Rescission for misrepresentation is always the act of party 

themselves. The functions of a court in which proceedings of rescission are taken is to 

adjudicate upon the validity of the purported disaffirmance of the act avoiding the 

transaction”. So the court is saying we are merely seeing whether you made a valid decision 

or not. We don’t give you a remedy of rescission; we say yes that rescission you purported to 

make is valid.  The court then goes on to say if it is valid we will then give effect to it by 

making appropriate consequential orders.  

 Some of the vitiating factors are only available in equity for example unilateral mistake, 

undue influence, unconscionable conduct and John Carter says they actually require the 

injured innocent party to approach the court for an order of rescission. There does not seem 

to be a right of rescission in those cases.  

Car & Universal Finance Co Ltd v Caldwell [1965] 1 QB 525 

 This involved common law rescission  

 A guy sells his car to a rogue (a party who defrauds you). He was defrauded, he handed 

over a car, was given a cheque which bounced, this car was sold through a number of 

persons because the rogue immediately goes around the corner and sells the car and 

that how they make their profit and then they disappear.  

 Ultimately this car was sold to the defendant. Now immediately the plaintiff had realised 

that he had been defrauded, he contacted the police and he contacted the automobile 

association and both of these parties made searches of the car for him. The car was 

eventually found in the hands of the defendant and the result was the contest for the 

car by the plaintiff and the defendant. 

 The issue turned on whether the contract of sale had been rescinded prior to its 

purchase by the defendant. If it has been rescinded then the contract of course has been 

undone and as a result the property of the car goes back to the plaintiff  

 The general rule is that the innocent party must communicate there election to the 

other party. But of course here is it impossible because the rogue had absconded. Not 

only are they unable to be found, they don’t want to be found.  

 It was held that the plaintiff had done all that he could in the circumstances and that it 

was sufficient to amount to the rescission of the original contract of sale. 
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 For our purposes, it is important to note the revisiting of the property of car did not 

require intervention of the court to affect it. Rescission here was a self-help remedy. He 

did all he could to get the car back, court said that is the rescission of the contract and 

you now are once again the owner and that occurred before the defendant sold the car 

your entitled to the car. 

 As Andrew Burrow said Rescission of a contract is  peculiar in that it can be both a self-

help remedy and a judicial remedy. 

 Some have suggested that at common law it is a self-help remedy, in equity it is a judicial 

remedy.  

  


