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2. Duress – contract is voidable 
 

1. General Rule - a contract is vitiated by duress when the defendant uses a threat as a means of influence to 
coerce the plaintiff into entering a contract- The Atlantic Baron 

0. Types of Duress - there are three types of recognised duress: - The Atlantic Baron 
a. Duress to Person - threat of physical impropriety to coerce entry to contract - The Atlantic Baron 
b. Duress to Goods - threat of damage/deprivation of goods belonging to the plaintiff to induce or 

coerce entry/compliance to the contract - The Atlantic Baron; Skeate v Beale 
c. Economic Duress - threat made to damage financial interest of plaintiff in order to procure entry 

into further contract - usually threat to break existing contract b/w parties: - The Atlantic Baron 
i. Consideration - where the threat is accompanied by further consideration - e.g. the defendant 

offers some additional service/good/payment as well as the threat in exchange for compliance 
- the rule is that any extra money paid by the plaintiff can be recovered as restitution - The 
Atlantic Baron; Smith v William Charlick 

ii. "Two Contracts" - where the threat is to break an existing contract, the threat and any 
additional consideration constitutes a second contract that is voidable should the plaintiff 
choose so, with any sums paid under it being recoverable as restitution - The Atlantic Baron 

1. Nature of the Threat - the conduct must be considered illegitimate – indeterminate line between hardball 
and illegitimacy - illegitimate conduct includes: - Crescendo Management v Westpac Banking Corp 

a. Unlawful Conduct - conduct that is prohibited by law is definitely illegitimate, 
b. Unconscionable Conduct - strictly legal but under circumstances is unconscionable. 

i. Unlawfulness Requirement? - would be bad policy otherwise as defendants would engage in 
all bad behaviour short of illegality - ANZ Bank v Karam 

2. Causation - the threat need only be a causative factor in inducing entry to contract - does not need to be a 
substantial or dominant cause of entry - Crescendo Management v Westpac Banking Corp 

a. Onus on Defendant - once threat found illegitimate, onus with defendant to prove that threat had 
NO contribution to plaintiff's entry to contract - Crescendo Management v Westpac Banking Corp 

b. Fortitude of Plaintiff - law expects a degree of fortitude to be shown by the plaintiff against a 
threat - plaintiff must demonstrate resistance relative to the threat - The Atlantic Baron 

3. Remedies - the general process with a contract entered under duress is that the plaintiff may choose to 
void the contract, and will be entitled to recover any sums paid in restitution - The Atlantic Baron 

a. Contract Voidable - plaintiff may void contract and recover amounts paid - The Atlantic Baron 
b. Ratification/Affirmation - if some consideration given by defendant for the contract, the plaintiff 

can elect to affirm the contract, in which case it remains enforceable - The Atlantic Baron 
i. Time to Affirm - plaintiff must elect to void contract within a reasonable period after duress 

has stopped - affirmation of the contract may be implied from acts - The Atlantic Baron 
4. Statutory Remedies - be aware that statute may give additional recourses to plaintiffs: 

a. Contracts Review Act 1980 (NSW) - duress may be relevant to judicial discretion in making orders 
to set aside a contract or for restitution/compensation - s 9(2)(i) 

b. Australian Consumer Law: 
i. Physical Coercion - the ACL specifically provides for various types of physical duress, 

whether it be to the person or to their goods - s 50 
ii. Additional Remedies - the ACL may also provide a successful plaintiff with additional 

remedies, including contravention of statutory prohibitions. 
  

  



3. Prof. Negligence from Contractual Relationships 
 
Concurrent Contractual and Tortious Duties of Care to Contractual Parties 
 . Concurrent Contractual and Tortious Duties 

i. Tort is Independent – tortious duty may be owed to a contractual party concurrent to the contractual 
duty owed. The tortious duty is independent of the contract - Voli v Inglewood 

ii. Discharge of Contract Irrelevant to Tort - the fact that the defendant has discharged their 
contractual obligations does not necessarily mean that their tortious obligations are discharged - often 
it will involve a different duty and standard of care - Voli v Inglewood 

iii. Tortious Duty Imposed by Law, not Fact - the tortious duty of care is imposed as a matter of law 
because of the circumstances, whereas a duty in contract is imposed in fact due to a voluntary 
agreement - therefore the obligations under each are likely to be different - Voli v Inglewood 

a. Relevance of the Contract to the Tortious Duty of Care  
i. General Rule - the terms of the contract are not directly relevant to the standard of care owed under 

tort as it is a different duty and standard - Voli v Inglewood 
ii. Usefulness - terms of contract may nonetheless be useful in determining the nature of the task 

undertaken by the defendant, as well as the extent of that undertaking - Voli v Inglewood 
 
Duties of Care Owed to 3rd Parties Arising out of Contractual Relationship 
a. General Rule - under some factual scenarios, the existence of a contract and general principles of 

justice/fairness will demand that a party owe a tortious duty of care to a third party beneficiary of the 
contract - Hill v Van Erp 
i. Argue on Facts - whether a contract gives rise to a duty to third parties is a question of fact - no 

broad principle decided in Hill v Van Erp… 
b. Relevant Considerations: 

i. Indeterminate Liability - where the third party to whom a duty of care may be owed is easily 
identified, limited and discrete, then duty of care more likely - Hill v Van Erp 

1. Indeterminacy as to: 
a. Quantum 
b. Identity,  
c. Time. 

ii. Burden on Defendant - where the imposition of a tortious duty on top of the existing contractual 
duty does not impose any greater burden on the defendant to take reasonable care or similar then the 
court is more likely to find a duty of care - Hill v Van Erp 

iii. No Conflicting Interest - the duty of care owed to the plaintiff-third party cannot conflict with the 
contractual duty owed to the other contracting party - Hill v Van Erp 

iv. No Other Remedy Available – where no other remedy open to plaintiff, the justice may demand the 
imposition of a duty - Hill v Van Erp 

c. Duty of a Solicitor to Third Party - where the client to a solicitor intends to confer a benefit on a third 
party, the solicitor may owe a duty of care to the third party to take reasonable care to see that effect is given 
to the client's intentions - Hill v Van Erp 
i. Elements of Solicitor's Duty: Hill v Van Erp 

1. Transfer Objective - the objective of the contract  between solicitor and client was the 
transmission of the property from the client to the third party, AND 

2. No Conflicting Interest - the plaintiff had no conflicting interest in the matter with the client. 
 
Breach of Professional Duty of Care: ss 5O and 5P - to determine whether there has been a breach of a 
professional duty of care, first go to general s 5B. If negligence is found on that test, then go to ss 5O and 5P to 
determine whether there is a defence of peer conduct - ss 5B, 5O, 5P, Civil Liability Act 2002 

  



5. Liability for PEL from Defective Structures/Products 
 
Distinction between PEL and Consequential Loss from Defective Structures 

1. PEL for Defective Structures - claim for PEL relating to a defective structure is where plaintiff claims 
costs associated with replacement, repair, decrease in value, reduced efficiency and profit caused because 
of the defect - Bryan v Maloney; Woolcock v CDG; Brookfield v Owners SP 61288 

2. Consequential Loss from Physical Injury/Property Damage - claim for consequential loss occurs 
where plaintiff suffers physical injury or some other property of theirs is damaged because of defective 
structure or product created by the defendant - Donoghue v Stevenson; Voli v Inglewood Shire Council 

 
Purely Economic Loss from Defective Structures 

1. Concurrent Liability in Tort and Contract for Owner - the plaintiff who holds a contract with the 
builder will be able to sue in contract or tort for the pure economic loss associated with the defective 
structure. Probably best tactically to sue in contract as tort only requires reasonable care whereas contract 
may be a strict standard - Bryan v Maloney;  Voli v Inglewood Shire Council 

2. Problem of Subsequent Owners: should a Duty be Extended? - Bryan v Maloney established duty of 
care, subsequent cases such as Woolcock and Brookfield has restricted this extension mainly by reference 
to vulnerability, among other specific factual concerns such as the commercial setting. 

a. General Rule: Bryan v Maloney - a builder may owe a duty of care to subsequent owners of a 
structure for pure economic loss associated with defective structures - Bryan v Maloney 

1. Original Owner Condition Precedent - subsequent owner has a cause of action against 
builder if original owner would have had cause of action – French CJ reframed as only 
persuasive in Brookfield 

0. Burden on Builder - does extension of duty to subsequent owners change/increase 
contractual and tortious duty owed by builder to the first owner? 

1. Indeterminate Liability - the liability to subsequent owners is no greater than it would be 
to the first owner. Although the identity of subsequent owners is unknown, they are a very 
identifiable class, namely people who own one specific structure. 

a. Time? - extension of duty to subsequent owners makes time of liability potentially 
indeterminate - duty of care subsists for "reasonable period of time” – Bryan 

b. Assumption of Responsibility/Known Reliance - builder's assumption of responsibility for 
structure and the known reliance of subsequent owners - Bryan v Maloney; Brookfield; Woolcock 

 . Importance of Vulnerability - vulnerability is key determinant once the requirements of Bryan 
have been met - vulnerability is the plaintiff's inability to protect itself from the defendant's failure 
to take reasonable care - Brookfield v Owners; Woolcock v CDG 
i. Relevance of Contract/Statute - various contractual or statutory provisions may decrease 

vulnerability by giving plaintiffs alternative forms of remedy - Brookfield 
ii. Sue the First Buyer! - in Woolcock, the first owner had assumed responsibility for the 

condition and fitness of building - think about suing first buyer instead - Woolcock v CDG 
a. Context of Transactions - setting of various relationships as private or commercial will be 

persuasive on way the court allocates importance to salient features: - Woolcock Street v CDG 
 . Bryan v Maloney: Vulnerability - HCA emphasised the vulnerability of Mrs Maloney to the 

work of the builder - she inspected the building to the best of her ability. 
i. Woolcock v CDG; Brookfield v Owners: caveat emptor - commercial nature of various 

transactions and the status of plaintiffs are commercial entities led HCA to place greater 
degree of self-responsibility on plaintiffs to inspect buildings themselves.  

3. Additional Principles: 
a. Sue before Destruction - there is no requirement that a defect in a structure manifest itself into 

outright destruction before a plaintiff may sue - Anns v Merton London Borough 
b. Statutory Bodies and Pure Omissions - very difficult to establish a duty of care for a statutory 

body, such as a council, for a pure omission – Sutherland Council v Heyman 
 
Purely Economic Loss from Defective Products – take home: use contract instead 

1. The Rule - the manufacturer of a product does NOT owe a duty of care to the consumer for purely 
economic loss caused by the defective quality of the product - Minchillo v Ford Motor Company 

a. Danger - a product supplied by the defendant must be dangerous before it can be the subject of a 
tort. Being benign, though valueless, is not a problem that tort law can or should solve - Minichillo  


