
 
Negligence 
elements 

Statutory/ 
CL Test  

Topic Summary Authority 

Duty of 
care 
(Question 
of Law) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
MENTAL 
HARM 
Psychiatr 
Injury 
(Ps.I) 
DoC to 
close 
relatives 
and 
rescuer 

s3B  Exclusion 
provision 

Exclude intentional tort and 
that of sexual assault 

 

 Public 
Policy 

 Sullivan v Moody 
Miller v Miller  

Common 
Law DoC  
- 
Established 
categories 
 

 Doctor/Patient 
Teacher v Student 
Driver/Passengers 
Driver/Road users 
Employer/Employee 
Emp’er/Emp’ee family 
Occupier/Visitor or Trespasser 
Prison Auth./Prisoner 
Manuf./Consumer 
Builder v Consumer  
Landlord/Tenants 
Parent/Child 
Rescuers 

Roger v Whitaker 
Cth v Introvigne (Omission) 
Miller v Miller 
Chapman v Hearse 
Mt Isa v Pusey, Paris v S BC. 
Caltex QLD v Stavar 
Zaluzna case / Hackshaw v Shaw 
NSW v Bujdoso 
DvS, Grant v Knit,  
Voli v Ingleshire Council 
Nth Sandblasting v Harris  
Smith v Leurs (no DoC) 
Chapman v Hearse 

Common 
Law DoC 

Novel cases - Neighborhood  
- Incremental approach  

Donohue v Stevenson  
Perre v Apand 

reasonably 
foreseeable 
P’ test 

Is the P reasonably foreseeable (as person or member of a class of people) likely to 
be affected by D’s actions? D v S(foreseeable P); Haley v L.E.B; Hughes v Lord 
Advocate (not abnormal P) # Levi v Colgate 1941 - unforeseeable class of P  

s32(1) 
s31 
s33  

RF test 
Direct Ps.I 
Cons. Ps.I 

RF inj.+ normal fortitude D’ 
Must be recognized Ps.I 
Must be recognized Ps.I 

 

s32 (a) 
s32 (b) 
s32 (c) 
s32 (d) 

Mental harm 
duty of care 
elements 

Sudden shock  
Witness in peril (vdate s30) 
Relationship nature (vd s30) 
Preexisting relationship 

Annett 
Wicks & Sheehan vs Chester 
Annett 
Annett 

s30(2)(a) & 
30(5) 
s30(2)(b) 

Limitation of 
claim 

Must be close relatives of 
the P’ OR 
Witness victim ‘put in peril’ 

Annett 
 
Wicks & Sheehan vs Chester 

Other principles: 
- In general there’s no duty of care to protect people from third parties (Modbuzry Triangle, Hill v 
Constable Police), however in exceptional cases there can be a duty of care to control third parties 
or to protect others (NSW v Bujdoso).  
- Public Policy consdrtn may negative existing DoC (Sullivan v Moody, Godfrey, Miller cases) 

Breach of 
Duty 
 
Question 
of facts 

Objective 
Standard 
of care 
 

As a general rule, objective 
standard of care takes no account of 
characteristics or deficiencies 
particular to the defendant such as 
inexperience (1), mental illness (2) or 
intoxication (3) with the exception of 
child (what a reasonable child in 
that age would do to avoid risk) (4)  
and in the case of joint illegal 
enterprise 

(1)  s141 MACA Std of care not affected by 
inexperience: Imbree v McNelly, Nettleship v 
Watson (L), Jones v Manchester Co (MedNeg) 
(2)Carrier v Bonham, Adamson v. MVI Trust, 
s54A damages limitation 
(3)  Russels v Edwards  
s49(1) CLA and MACA s138 (a) & (b)  
(4) McHale v Watson #Mullin 
(5) Miller v Miller, CLA s54 

Questions 
for 
standard of 
care 

1. Reasonable foreseeability test: ‘In deciding whether there has been a breach of the 
duty of care the tribunal of fact must first ask itself whether a reasonable man in 
[D’s] position would have foreseen that his conduct involved a risk of injury to [P] 
or to a class of persons including [P] [that was not ‘far-fetched or fanciful’] (per 
Mason J in Wyong Shire Council v Shirt) 

2. Response of a reasonable person to a foreseeable risk: Even when the probability 
of risk is low, however if the risk is materialized it would cause significant 
damage then a reasonable person must take reasonable care to avoid that risk 


