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Chapter 2 - Liability for Defective Products

Negligence Defined
- Duty?
- Did the defendant owe a duty to the plaintiff to take reasonable care to avoid the injury
that occurred
. Breach?
- Did the defendant fail to exercise the required standard of care?
- Damage?
- Were the plaintiffs losses caused by the defendants negligence and were the losses
reasonably foreseeable?

Step 1 - Duty of Care Where Harm to a Person/Economic Loss
- Where the actions of one party (the defendant) cause harm (physical/psychological) to a
human person (the plaintiff)

- Duty of Care: You must take reasonable cause to avoid acts or omissions which you can
reasonably foresee would be likely to injure your neighbour

- No matter how negligent you are, you do not owe a duty of care to everyone. So who do
you owe duty of care to? “Persons who are so closely and directly affected by my act
that | ought reasonably to have them in contemplation as being so affected when | am
directing my mind to the acts or omissions which are called in question."

- Reasonably Foreseeable: This means that a reasonable person would have foreseen
the outcome

- The hypothetical reasonable person sees, hears, thinks clearly, plans ahead, appreciates
risks and takes practical steps to minimise likely adverse consequences

- Pure Economic Loss: where the actions of one party (the defendant) cause economic
(rather than physical/psychological) harm

Factors to Consider
- Was the loss reasonably foreseeable?
- Nature of the relationship
- Determinate or Indeterminate class?
- Plaintiff’s vulnerability
- Did defendant know of vulnerability
- Did defendant assume risk?

Step 2 - Breech/Standard of Care

- Even when a plaintiff can prove duty of care was owed to them, it does not always mean
the defendant is liable

- A plaintiff must also prove that the defendant failed to exercise a proper standard of care.
Did the plaintiff take enough care?

How much care is required?

- Must take precautions against risk of harm where

- Risk of harm is foreseeable

- Risk is not insignificant

- Plaintiff must show a reasonable person (in the same position) would have acted
different in the same circumstances
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The Balancing Test

D"rlh "hlll[l." burden
The higher the probability and likely seriousness,
o the more precautions are required

likely

Applying the balancing test:
- Was a duty of care owed?
- How much care must be taken
- What was the standard of care?
- What precautions would a reasonable person take?

Step 3 - Damage
- 3 step process

. Causation

- Remoteness

- Amount

Causation

- Plaintiff must prove that the negligent act proved the damage

- Damage must be a direct consequence of negligent act(s) (a question of fact of factual
causation)

- Often referred to as the ‘But for’ test

- Often difficult to resolve

Remoteness
- Plaintiff can’t recover all losses resulting from defendant’s failure to meet a standard of
care
- Losses must not be too remote
- Damage must be direct consequence of the negligent act and must also be reasonably
. foreseeable
- Would a reasonable person with knowledge and experience expected of a manufacturer/
designer repairer/supplier etc of the product/service have foreseen the damage that
occurred?
- Foreseeability is used in all 3 steps of Negligence
- Duty of care?
- Standard of care?
- Damage too remote?
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Commercial Law

Case Summaries from ‘Law in Commerce 5th Ed.’
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Chapter 4 Cases

Making the offer

Harvey v Facey p.163 10
Australian Woollen Mills Pty Ltd v Commonwealth p. 164 10
Harris v Nickerson p.165 10
Kelly v Caledonian Coal Co p.165 10
Colonial Ammunition Co v Reid P.166 11
An offer or an invitation to treat?

Partridge v Crittenden p.167 11

- Retail store displays

Fisher v Bell p.168 11
Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd p.168 11
- Catalogues

Grainger & sons v Gough p.169 11

- Advertisements

Carbolic Smoke Ball Case p.170 12
- Tenders

Hughes Aircraft Systems International v Airservices Australia p.172 12
Harvela Investments Ltd v Royal Trust co of Canada Ltd p.173 12

= Internet Transactions

Smythe v Thomas 13

Can an offer be revoked before acceptance?
Routledge v Grant p.177 13

Is it necessary to tell the offeree about the revocation?
Byrne & Co v Van Tienhoven & Co p.177 13

Options - offers that cannot be revoked

Goldsborough Mort & Co Ltd v Quinn p.179 14
Counter offers amount to rejection

Hyde v Wrench 14
Turner, Kempson & Co Pty Ltd V Camm p. 181 14

Acceptance must be final and unqualified

Masters v Cameron p.183 15

The problem of the battle of the forms
Butler Machine Tool Co Ltd v Ex-cell-O Corp (England) L.td p. 184 15
Reece Bros Plastics L td v Hamon-Sobelco Australia Pty Ltd p.185 16

Postal Acceptance rule
Brinkibon Ltd v Stahag Stahl und Stahlwarenhandelgesellschaft mbH p. 188 16

Chapter 5 Cases

Social or domestic agreements
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Balfour v Balfour p.203 17
Todd v Nicol p.204 17

Commercial agreements
Rose and Frank Co v JR Crompton & Bros Ltd p.204 17

Trade Promotions

Esso Petroleum Ltd v Commissioners of Customs and Excise p.205 18

Letters of comfort and support
Kleinwort Benson Ltd v Malaysia Mining Corporation Bhd p.206 18

Heads of agreement and letters of intent

Air Great Lakes Pty Ltd v K S Easter (Holdings) Pty Ltd p.208 18
Coal cliff collieries Pty Ltd v Sijehama Pty Ltd p.209 18
Agreements ‘subject to contract’

Plastyne Products Pty Ltd v Gall Engineering Co Pty Ltd p.209 19

Exceptions to the privity of contract rule
Trident General Insurance Co Ltd v McNiece Bros Pty L td p. 214 19

Consideration may not be past

Roscorla v Thomas p.215 19

Re Caseys Patents: Steward V Casey p. 216 19

lllusory promises are not consideration
Dunton v Dunton p.218 20

Settling disputes- Giving up a legal claim may be consideration
Wigan v Edwards p.219 20
Renegotiating contracts

- New consideration is necessary

Mitchell v Pacific Dawn Pty Ltd p.220 20
- Merely promising to perform an existing contract is not good consideration
Williams v Roffey Bros & Nicholls(Contractors) Ltd p.222 21
Renegotiating a debt - Special problems

Pinnel’'s Case p.223 21
Foakes v Beer p.224 21

Chapter 6 Cases

Statements made after contract former are not terms

Thornton v Shoe Lane Parking Ltd p. 246 22
Olley v Marlborough Court Ltd p. 246 22
The importance of a signed document

General Rule - A person is bound by the contents of a document they sign
'Estrange v F Graucob Ltd p. 247 23
P.248 Toll Pty Ltd v Alphapharm Pty 23

When a person not bound by a document they signed: The document didn't appear to be
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contractual
D J Hill and Co Pty Ltd v Walter H Wright Pty Ltd p. 250 24

Estoppel - Sometimes an oral promise will override a term in a signed document
State rail Authority of NSW v Health outdoor Pty Ltd p. 251 24

Misrepresentation (misleading or deceptive conduct)
Curtis v Chemical Cleaning and Dyeing Co p. 252 25

What constitutes reasonable notice?- Is document contractual in nature?

Oceanic Sun line Special Shipping Co Inc v Fay p.255 25

Is a term usual

Interfoto Picture Library Ltd v Stiletto Visual Programmes L td p.256 26

Were there any conflicting statements of promises?
Couchman v Hill p.257 26

Determining which oral statements are promissory- The reasonable bystander test

Hospital Products L td v United States Surgical Corporation p.260 27

Applying the reasonable bystander test- Was there a written document
Van Den Esschert v Chappell p.261 27

Did either party have special knowledge?
Oscar Chess Ltd v Williams p.263 28

Ross v Allis-Chalmers Australia Pty Ltd p.263 28

Collateral warranties
JJ savage and Sons Pty Ltd v Blakney p.265 28

Meaning of term - Reasonable person test

AWB Itd v Tradesmen International (PVT) Ltd p.267 29
Courts interpret the words of the contract as written

Hope v RCA Photophone of Australia Pty Ltd p.268 29
Bacchus March Concentrated Milk Co Ltd v Joseph Nathan & Co Ltd p.269 30

What are the rules for interpreting exemption clauses?
General rule
[nsight Vacations Pty Ltd v Young p.270 30

What are the rules for interpreting exemption clauses?
Negligence rule
White v John Warwick & Co L.td p.272 30

Presumption against fundamental breach
Photo production Ltd v Securicor Transport Ltd p.274 31

Four corners rule

Sydney Corporation v West p.275 31

The deviation rule - An application of the four corners rule
Thomas National Transport (Melbourne) Pty Ltd v May and Bake (Aus) Pty Ltd p.277 32

Unenforceable terms in standard form consumer contracts
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- Advertisements

Carbolic Smoke Ball Case p.170
+ Due to the influenza epidemic, Carbolic Smoke Ball Company (CSBC) offered a 100 pound
reward if you used their product and caught the flu
- Emile Carlill did use the product, and did catch the flu, but unlike most people, she survived
- She asked the company for her reward, but they refused
Emily sued
The courts held that CBSC was making an offer, because of a few circumstances
- They offered a reward
- The publicly announced they deposited 1000 pounds into a bank for the purposes of reward
money
- This made it hard to argue it was purely an invitation to treat, as they had proof of offer

- Tenders

Hughes Aircraft Systems International v Airservices Australia p.172

- The Civil Aviation Authority (CAA) invited Hughes and another company to tender for the contract
to supply an advanced air traffic system for Australia.

- The CAA send out request for tenders to both companies, setting out the terms of the tender
process

« One of these terms was that CAA would not discuss prices offered by one party with the other

- CAA however, discussed Hughes price with the other company and allowed them to change their
tender

« The tender was then awarded to the other company

- Hughes complained that CAA was contractually bound to follow the request for tenders
procedure

Was the request for tenders an offer or an invitation to treat?

. Therefore the request for tenders was an offer. Once Hughes
had submitted a tender, they had entered a contract, and CAA breached that.

Harvela Investments Ltd v Royal Trust co of Canada Ltd p.173

- Royal Trust owner of shares, engaged in negotiations to sell shares

Eventually, Royal sought sealed bids from 2 possible buyers

In calling for bids, Royal advised following bidders ‘Any offer made by you is the highest offer
received by us we will bind ourselves to accept such an offer’

Harvela bid 2.175 mil and Outerbridge bid 2.1 mil or 101,000 in excess of any offer higher.
Seller accepted Outerbridge, Harvela sued for breach of contract

Was there contract between Harvela and Royal? If so, had Royal breached contract?
To succeed, Harvela had to show: 1) Offer was made by seller calling bids 2) Term was to sell to

highest bid
Lord held in circumstances, the seller had made the offer, not bidders. Harvela accepted offer by

making highest bid. Outerbridge bid of 101,000 more than any o
Royal was ordered to transfer shares to Harvela
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- Internet Transactions

Smythe v Thomas

- T & S were registered eBay users

- T listed an aircraft for sale on eBay with a minimum bid price of $150,000

« The auction was to remain open for 10 days

- S’s bid of $150,000 was successful

- T refused to proceed with the deal, argueing that the listing on eBay was merely an invitation to
treat

- S argued that it was an offer which he had accepted by being the successful bidder

Was the listing an offer of merely an invitation to treat? This was critical in determining whether

there was a contract. If there was a contract, was specific performance avaliable?
There was a contract between T & S. According to the court, listing the aircraft for sale on eBay’s

auction site at a minimum price was ‘an offer to any bidder who:

bid within the specific time period

made a bid of at least $150,000

was the highest bidder of those who made bids in accordance with A and B; and

did not qualify or seek to impose a qualification on his bid to which the seller had not previously
indicated his willingness to consent.’

As the aircraft was a vintage and unusual item, specific performance was ordered

oCOow>

Can an offer be revoked before acceptance?

Routledge v Grant p.177

+ Grant offered to buy Routledge house and said he would keep offer open for 6 weeks

- Before expiration of 6 weeks, Routledge accepted, Grant wrote letter to Routledge withdrawing
offer

+ This caused issues for Routledge as he had brought another house believing his would be sold

+ Routledge sued Grant for breach of contract arguing that Grant could not withdraw his offer
before the promise 6 weeks expired

Was Grant entitled to withdraw offer even though he promised to keep it open for 6 weeks
Court rejected Routledge case and help that an offeror was entitled to revoke any time before
accepted

Is it necessary to tell the offeree about the revocation?

Byrne & Co v Van Tienhoven & Co p.177

- 1st October - The offeror in London sent an offer by post to the offeree in New York

- 8th October - No response had been received so offeror sent another letter revoking offer

- 11th October - Original offer letter was received in New York, who immediately sent response
- 20th October - The letter of revocation was received by offeree in New York

If the offer was revoked on the 8th, there was no contract. If contract was not revoked on the 8th,
there was a contract. Was the letter of revocation valid?

There was a contract. While the offeror has the right to revoke an offer before it is accepted,
revocation is not effective until the original offer has been revoked by the offeree. The postal rule
applies to this case.

13 of 64



