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ADMINISTRATIVE LAW: PROBLEM

QUESTION NOTES
JUDICIAL REVIEW

ELEMENTS TO BE SATISFIED

1) Judicial Review Jurisdiction and Justiciability
= Does the court have jurisdiction to review the decision?
2) Standing
= Is the person appropriate to bring the case?
= Person has to have been aggrieved by the decision
3) Legal error — Ground of review (GOR)
= What legal error has been made with regard to the decision?
= One of the s 5(1) or s 6(1) GORs must be present in the action
4) Available remedy
= What remedies are available to the plaintiff under the Act?

1. OUTLINE DECISION

The decision in question is [decision X] and [person Y] may wish to seek review of the decision.

2. JURISDICTION

COURT SOURCE OF POWER / JURISDICTION LIMITATIONS/ REMEDIES
FOR JR AVAILABLE




Facts:

Issue:

The case is concerned with the IR Act which gave the NSW Industrial Court power to hear
and determine criminal charges for offences under NSW OH&S laws.
Mr Kirk and his company were convicted of such charges in the NSW Industrial Court —

Revisits Craig to clarify the meaning and application of the concept of jurisdictional error in
the context of judicial review of inferior courts and administrative tribunals.

Overall:

The two principle grounds for grant of relief in the nature of certiorari are usually described
as ‘error of law on the face of the record’ and ‘jurisdictional error’

The critical issue in determining whether or not to apply a narrower or broader conception
of jurisdictional error is one of ‘function and purpose, not nomenclature’.

Key issue for the identification of a jurisdictional error will be an assessment of the gravity
or seriousness of the error - done through the process of statutory interpretation

The errors of construction of s 15 of the OH&S Act — can be identified as a jurisdictional
error due to the Industrial Court misapprehending the limits of its functions and powers.
Certiorari would lie in this case for jurisdictional error in both of the respects identified

Factors from Project Blue Sky:

o Gravity or seriousness of the matter (if grave error, likely will be JE)

o Language of statute (mandatory language => JE)

o Nature of obligation breached (substantive cf procedural => JE; rule-like cf
amorphous => JE)

o Consequences of finding invalidity (public inconvenience => no JE)

Facts:

Broadcasting authority had to ensure a certain amount of Australian programs/content
were being shown

There was a treaty in place with New Zealand whereby NZ gets the benefit equally in
regards to these programs

Under s 160(d) Broadcasting Services Act 1992 (Cth) — Australia’s obligations under any
convention to which Australia is a party or any agreement between Australia and a foreign
country

ABA breached this section of the statute

Are content requirements invalid, or was it unlawful?

Construe provisions so that it is consistent with the language and purpose of all the
provisions of the statute
To determine if there is a breach, look at parliament’s intentions
Courts are not here to cause inconvenience
Declaration of act’s breach
o Not an error of large that it should invalidate everything done before
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