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1  Introduction 

1.1   What is a ‘Company’? 

1.1.1  Defining “a company” and “a corporation” 

A company is a distinct legal entity with legal personality separate from those who created it and its 
members, though it has all the rights and obligations of a natural person. This means if a company incurs 
obligations, i.e. debt to creditors, it is of the company, not of the directors nor members. It is an 
organisational structure that facilitates the raising of finance for business activity from those with capital 
for investment but no interest or capacity for management of that business.  

Section 9 Dictionary 
A company is a company registered under CA Chapter 2A as either public or proprietary companies 

 Part 2A - how to register a company 
 Chapter 5b.1 - registering a body corporate as a company 

o E.g. for a foreign company - expansion into a foreign country 
 To set up a company in that foreign country as per part 2A so that a foreign 

company may set up a company in Australia 
 5b.1 tells us the requirements for various different entities to register as a 

company 
o Division 1 - other entities in Australia, i.e. NFP 
o Converting from a state body to a national body through 5b.2 pursuant to 5b.1 

Re Featherston Resources Ltd; Tetley v Weston [2014] 
 Facts: NZ company registered as a foreign company in Australia under CA chapter 5B. They 

attempted to use certain powers granted to companies under CA which did not at that time, 
exist in NZ CA, against NZ shareholders. 

 Issue: Did the Supreme Court of NSW have jurisdiction to grant leave to bring a derivative action 
in respect of a foreign registered company subject to a foreign DOCA? 

 Held: Section 236 and 237 permit the Court to grant leave on behalf of a “company registered 
under the Act”. 

o Brereton J rejected the submission that this included a foreign company registered 
under the Corporations Act (i.e. FRL). 

 “company registered under this Act” vs “a foreign company registered under 
Division 2 of Part 5B.2”  

o No jurisdiction to grant leave to proceed. 

A corporation is a broader concept. It encompasses companies as well as other corporations, such as 
incorporated associations and statutory corporations.  
 
Section 57A Meaning of corporation 
(1) Subject to this section, in this Act, corporation includes:  
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3  Corporate Fundraising 
This topic is about how companies raise money. One of the core concepts is security – either by a debt 
obligation or by acquiring equity mainly through shares. Companies use the raised funds for a variety of 
purposes – carrying on their ordinary trading processes or to cover insolvency, etc. Another core 
concept is distinguishing different types of investors and how that distinction is used to justify different 
levels of regulation – sophisticated investors, retail investors, etc.  

3.1  How do companies raise money to fund their operations? 

The funding decision 
 what is appropriate ratio of debt to equity for company (gearing ratio) 
 costs of debt and equity 
 cost appropriate mix of long and short-term sources of funds 

Sources of company finance 
 Internal sources of funding 

o Retained earnings - earnings from prior financial periods not distributed to shareholders 
o Trade finance - company receives goods and services before it has to pay for them and the 

company has received payment in advance of having to provide its goods and services to the 
other party 

 External sources of funding 
o Share capital - money or assets given to the company in exchange for a share which is a 

chose in action (form of property) and comprises a ‘collection of rights and obligations 
relating to an interest in a company of an economic and proprietary character, but not 
constituting a debt’. Rights and obligations conferred by the shares depend upon the offer 
made by the company! 

 Ordinary shares - has no preferential rights to dividends and has voting rights and 
distribution rights 

 Preference shares - preferential rights to dividends and distributions on a winding 
up with no voting rights 

 Partly paid shares - share is issued but only part of the subscription price is required 
to be paid up front 

 Options - not a share, but a right to purchase share at a future time for stated price 
o Debt finance - money lent to the company in the expectation of interest payments 

throughout the term, and repayment of the principal by the end of the term. Bank loans are 
one example, but the company could also issue debentures 

 Loan finance from banks – Note: it’s the company that’s entering into the loan. The 
company, legally speaking, is contracting itself. 

 Loan is in the name of the company 
 Guarantee (in setting up a collateral) is in the name of the 

members/shareholders 
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3.4  Regulated issues of securities 

Corporate fundraising by the issue of securities is regulated in Ch 6D through requirements for a 
disclosure document to help investors (or consumers) compare and make informed choices about 
financial products and services. Heavy regulation due to higher risk in the community, hence the 
disclosure requirement. 

Ch. 6D requires disclosure whenever a company makes an offer of securities for issue (s 706), unless that 
offer falls within one of the exempted categories. Predominantly applies to public companies: s 113(3). 

A person must not make an offer of securities or distribute an application form for an offer, without first 
lodging a disclosure document with ASIC: s 727(1) 

Types of Disclosure Documents – s 705 
 Prospectus: s 709 

o Formal document that is required by and filed with the Securities and Exchange 
Commission (SEC) that provides details about an investment offering for sale to the 
public. This needs to be lodged with ASIC before you can collect money from the public 
due to the possibility of misleading the community.  

o General disclosure obligation: all information that investors and their professional 
advisers would reasonably require to make an informed assessment of certain matters 
set out in the legislation: s 710  

 E.g. rights and liabilities attaching to the securities offered; assets and liabilities, 
financial position and performance, profits and losses and prospects of the body 
that is to issue the shares or debentures or interests. 

 Reasonable investor test – to be judged objectively by reference to the material 
that is available publicly to professional advisers: GIO v AMP  

o Specific disclosure obligation: terms and conditions of the offer; interests and fees of 
people involved; details of any application to be quoted on securities; expiry date of 
prospectus: s 711 

 short form prospectus: s 712 
 prospectus for quoted securities: s 713 
 profile statement: s 721, s 714 
 offer information statement: s 715 
 two-part simple corporate bonds prospectus: ss 713A & B 

 
Steps in deciding whether a disclosure document is required or not 

1. Is there an “offer” or “invitation” of securities for issue per s 706?  
- Offer is defined to include “inviting applications for the issue of securities” s 700(2) 
- Security is defined as securities for issue, other than a CSF offer (s 706) as a “share of a body 

or a debenture of a body” (s 761A) 


