
CRIMINAL PROCEDURE 
1. Introduction to Criminal Procedure 
Criminal procedure  
Fundamental principles 

• Criminal procedural law controls the balance between state power and individual rights 
• The common law says this tension should be addressed by the ‘fundamental principle’ and 

the principles underlying the CJS: 
o Fundamental principle: Prosecution bears the onus of proof and the accused cannot 

be compelled to give evidence for the Prosecution 
o Prosecution must prove that the accused is guilty 

§ Assumption that the Prosecution (state agency) has more power and 
resources than the individual 

§ Need to redress that imbalance - place the burden of proof on the 
Prosecution 

 
Why is criminal procedure important? 

• Criminal justice actors hold extensive discretion over whether people are diverted or 
proceed to court, and this discretion then determines the extent of exposure to criminal 
justice sanctions 

o Discretion: the freedom to determine an outcome in a particular situation 
o Need to have rules that control the exercise of discretion so that we maintain 

fairness for all members of the community 
• What is needed for equal treatment by the criminal justice system? 

o Discretion - adjust outcome according to individual circumstances 
• Criminal procedure affects perceptions of the legitimacy and fairness of ‘justice’. 
• Tom Tyler’s (2000) study, four characteristics of procedural fairness: 

o 1) People must be given an opportunity for participation - to tell their side of the 
story, they will then be more likely to accept the outcome 

o 2) Neutrality of the forum - must have confidence that Judge is impartial 
o 3) Trustworthiness of the authority - people must trust decision-maker’s motivations 

when exercising their powers and discretions 
o 4) Degree to which people receive treatment with dignity and respect 

 
The difference between substantive and procedural law 
Substantive criminal law 

• Sets out criminal offences - defines what crime is and sets out the punishment for 
contravention. 

• Sets out rights and responsibilities as defined by the legislature and courts. 
 
Criminal procedural law 

• Designed to implement the objectives of substantive criminal law 
 
Court hierarchy 

 



Jurisdiction 

 
 
CPA (s 5): offences must be dealt with on indictment, unless they are permitted or required to be 
dealt with summarily under the CPA or another Act. 
 
Indictable offences: 

• Access to trial by jury 
• Murder and treason = Supreme Court 
• All other indicatable offences = District Court 

 
Summary offences: 

• No jury; decided by a magistrate 
• Dealt with by the Local Court 
• Summary offences: are offences punishable by a maximum penalty up to 2 years 

 
Elective or ‘hybrid’ offences: 

• CPA Schedule 1: 
o Table 1 offences (more serious offences) - to be dealt with summarily unless P or D 

elects otherwise 
o Table 2 offences (less serious offences) - to be dealt with summarily unless P elects 

otherwise 
• If the law does not specify the maximum penalty when an elective offence is dealt with 

summarily: 
o Schedule 1 Table 1 offences 

§ Maximum prison = 2 yrs (or max provided by law, whichever shorter) 
§ Maximum fine =100 penalty units (or that provided by law, whichever is 

lowest) (but note provision for specific offences) (CPA s 267) 
o Schedule 1 Table 2 offences 

§ Maximum prison = 2 yrs (or max provided by law, whichever shorter). 
§ Maximum fine – depends on the offence (and sometimes on the value of the 

property or money concerned in the offence), either 20, 50 or 100 penalty 
units (CPA s 268) 

 
STEPS TO WORK OUT SUMMARILY/INDICTMENT 

• Look at maximum penalty under the Crimes Act (more than 2 years = indictable or hybrid) 
• Look at Schedule 1 of CPA - is it strictly indictable, or listed as a hybrid offence? 
• Hybrid offence = Table 1 or Table 2? 



• Table 1 à s 260 of CPA - the person charged or prosecutor can elect to have matter heard 
summarily (if they differ, the prosecutor’s choice prevails) 

• Table 2 à s 260 of CPA - only the prosecutor can elect to have matter heard summarily 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



2. Police Powers and Discretion 
Key themes 

• Balancing individual liberties vs. police powers 
• Legislation granting police powers “seeks to reconcile in a balanced manner the conflicting 

interests involved in ensuring the efficacy of police investigations... and respecting the 
rights of citizens” 

o Spigelman CJ in Rondo 
 
Police discretion  
Wright v McQualter  

• Facts: In a demonstration at the US Embassy, the defendant was arrested and others 
weren’t. The defendant questioned his discretion to not arrest others. 

• Held:  
• Police can elect to decide who are actual wrongdoers and only arrest them (this is called 

'selective law enforcement').  
• The courts role is to judge those brought to court, not to scrutinize the selective decisions of 

the police force.  
• The regulation and reflection to selective law enforcement is the role of the government. 

 
LEPRA: 

• Pt 4: search and seizure without a warrant 
• Pt 8: arrest 
• Pt 9: investigations and questioning 
• Pt 11: drug detection 
• Pt 15: safeguards 

 
When police approach a citizen: 
1) Consent 
Has the citizen consented to assist the police? 
1) The test for consent (S & J): there must be a “truly voluntary” choice for a citizen to choose to 
assist the police. Consent is not given by a citizen merely accompanying police.  
The court will take into account various factors to determine whether the citizen gave genuine 
consent, or merely accompanied the police: 

• 1) Express words used by police to the citizen 
o The onus is on the police officer to make it explicitly clear that the suspect is not 

under arrest and can refuse to go/leave at any time 
o Police must explicitly say “you are not under arrest” and  “you are free to go at will” 

• 2) Circumstances 
o The conduct of the encounter is significant - does the citizen truly believe they are 

free to leave, or are being held in custody? 
o E.g. in S & J, the young Indigenous men were separated in different police cars and 

driven around (police exercised control over their movement - cannot freely leave a 
moving car). They were then put into separate interview rooms, of which the doors 
were guarded by police officers. 

• 3) Time of day 
o E.g. broad daylight = less pressure to go along 
o E.g. middle of night = more pressure to go along 

• 4) Number of police 
o More police = more pressure 

• 5) Age/demographic background of the citizen 
o Young age, Indigenous background = more pressure to go along 



 
2A) If genuine consent has been given, the police may rely on the citizen’s consent as their 
authority to act and thus the requirements imposed under LEPRA are irrelevant (Williams v The 
Queen) 
 
2B) If genuine consent has been given, the citizen may have the status of a “protected suspect” 
under s 110 of LEPRA. 
"Protected suspect" means a person who is in the company of a police officer for the purpose of 
participating in an investigative procedure in connection with an offence if: 

• (a) the person has been informed that he or she is entitled to leave at will, and 
• (b) the police officer believes that there is sufficient evidence that the person has 

committed the offence. 
 
Protected suspects have rights under Division 3 of LEPRA, which specifies the safeguards relating to 
persons under arrest and protected suspects. 
 
3) If no genuine consent has been given, police must justify their interaction with that citizen 
according to police powers under LEPRA. Which power under LEPRA are the police invoking and 
have the police complied with the law relating to that power? 
 
2) Reasonable suspicion/ “suspects on reasonable grounds” 
In exercising any of the below powers, have the police complied with the relevant law under 
LEPRA? 

• s 11: request to disclose identity 
• s 21: search persons and seize things without warrant 
• s 31: search vehicles and seize things without warrant 
• s 99: arrest without warrant 

 
Under LEPRA, reasonable suspicion is a precondition for these powers. 
 
LEPRA 11 IDENTITY MAY BE REQUIRED TO BE DISCLOSED 
(1) A police officer may require a person whose identity is unknown to the officer to disclose his or 
her identity if the officer suspects on reasonable grounds that the person may be able to assist in 
the investigation of an alleged indictable offence because the person was at or near the place 
where the alleged indictable offence occurred, whether before, when, or soon after it occurred. 
 
LEPRA 12 FAILURE TO DISCLOSE IDENTITY 
A person who is required by a police officer in accordance with section 11 to disclose his or her 
identity must not, without reasonable excuse, fail or refuse to comply with the requirement. 
Maximum penalty: 2 penalty units. 
 
LEPRA 21 POWER TO SEARCH PERSONS AND SEIZE AND DETAIN THINGS WITHOUT WARRANT 
(1) A police officer may, without a warrant, stop, search and detain a person, and anything in the 
possession of or under the control of the person, if the police officer suspects on reasonable 
grounds that any of the following circumstances exists: 
(a) the person has in his or her possession or under his or her control anything stolen or otherwise 
unlawfully obtained, 
(b) the person has in his or her possession or under his or her control anything used or intended to 
be used in or in connection with the commission of a relevant offence, 
(c) the person has in his or her possession or under his or her control in a public place a dangerous 
article that is being or was used in or in connection with the commission of a relevant offence, 


