
AGREEMENT 

 

 

 

Invitation to treat 

 

This is determined with reference to the facts and circumstances of the case (AWM v 

Commonwealth).  

 

___________[the specific act] is likely an invitation to treat as: 

 

[select from options below]  

 

<it is vague and contains no reference to any specific terms. Hence, it may be regarded as 

nothing more than a step to enter into further negotiations (Gibson v Manchester City)> 

 

<it is a display/presentation of goods/products, encouraging others to make potential offers 

(Pharmaceutical Society v Boots Chemists). Note: In these scenarios, the offer materialises 

when final products are presented by the customer. Further, they would not be bound unless 

the cashier has accepted that offer.> 

 

 

<it has been sent to an indeterminate amount of people (Grainger v Gough). It is unlikely 

that it would be an ‘offer’ capable of being accepted by the first person who responded to it 

nor is it reasonable for the seller to be obliged to sell to every potential customer who sees it> 

 

 

Offer- Traditional Approach 

 

___________[the specific act] is likely an offer because it contained all the necessary 

essential terms (such as price, date, duration – apply the facts e.g. when, what; details need to 

be filled in) needed to conclude a bargain. Hence, a reasonable person would construe 

______[apply the facts] as an offer (Carlill v Carbolic Smoke Ball).  

 

A proposal employing a language of command, will not be considered an offer (Brambles 

Holdings). An offer must be capable of being accepted or rejected (Brambles Holdings). 

 

 

 

Ticket Cases 

 

Per Stephen J – Conventional Analysis: 

 

The ticket constitutes an offer by the airline (MacRobertson Miller Airline Services). This 

is capable of acceptance or rejection by the passenger once they have had a reasonable 

opportunity to read the conditions. The ticket merely records the terms of an offer.  

Note: No agreement is formed at the time the ticket is issued. Rather, a contract may only be 

formed after a reasonable time has passed OR when the passenger has accepted by boarding.  

 

Per Barwick CJ – ticket cases have a similar arrangement to unilateral contracts: 



The ticket is a receipt of payment. The passenger makes the offer. This is not accepted until 

the airline accepts it through conduct by carrying the passenger. If this is the case, the airline 

would be entitled to retain the fare as a reward. If the passenger is not carried, the airline 

incurs no obligation other than to refund the fare.  

Note: There are no contractual obligations between the airline and the passenger until the 

airline has provided a passenger with a seat on the plane. At the point of issuing the ticket, 

there is NO contract, because the airline has not promised anything.  

 

 

 

Rejection 

 

An offer that is rejected is no longer available for acceptance (Tinn v Hoffman).  

 

 

Counter-Offer 

 

A counter-offer rejects the original offer, and thereby extinguishes it (Hyde v Wrench).  

 

 

Lapse 

 

Offer expires after the end of the stipulated period of time. If no time is set, then the offer will 

lapse after a reasonable time has passed (Bartolo v Hancock). Factors to consider to 

determine reasonableness: circumstances, nature of the subject matter, form in which the 

offer is made (Bartolo v Hancock).  

 

 

Options 

 

An option (keeping an offer open) for a specified period of time is not binding unless the 

offeree has provided consideration for that promise (Goldsbrough Mort v Quinn). If such is 

established, the offeror cannot repudiate or revoke the offer within the specified time period. 

If they do so, the option holder is entitled to specific performance of the agreement 

(Goldsbrough Mort v Quinn).  

 

… 

  



Existing legal duty rule 

 

Where [the individual] is already bound to perform the act under an existing contract, their 

promise to perform said act does not suffice good consideration (Wigan).  

 

Exceptions: 

 

Practical benefit rule 

 

[The promisor’s] concession of ______[apply the facts] is covered by Musumeci; [the 

promisor] did not impose unfair pressure but rather ________[apply the facts e.g. merely 

posited a suggestion] (Musumeci). Further, [the promisee’s] agreement to perform [the act] 

ultimately would be worth more to [the promisor] than pursuing any remedy (Musumeci). 

This is because _______[apply the facts e.g. retains services, does not have to find a 

replacement].  

 

 

If applicable to the facts: 

However, pursuant to Re Selectmove, the practical benefit rule does NOT apply to part-

payments of debt. Here, [the promisor] already owed [the promisee] X amount. In paying part 

of the debt, [X amount], [the promisor] would only be performing part of their obligation. 

This is not sufficient consideration (Foakes), and hence [the promisor] has to pay the full 

amount.  

 

… 

 

  



INTENTION 

 

Legal intention is to be determined objectively without the use of presumptions (Ashton v 

Pratt). Factors which may be considered include: subject matter, status of the parties, 

relationship between the parties as well as the surrounding circumstances (Ermogenous v 

Greek Orthodox Community of SA Inc).  

 

Further, analysing their actions and statements (Air Great Lakes Pty Ltd v K S Easter 

(Holdings) Pty Ltd), [both parties] have demonstrated an intention/willingness to enter into 

legal relations by _________[apply the facts; the act e.g. signing or recording the terms].  

 

… 

 


