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Certainty of objects 
• Only talk about where trust is for persons, not charitable purposes 
• Private express trusts must be in favour of named or identifiable individuals (including a class of people or an 

organisation), with the exception of valid charitable purposes (the ‘beneficiary principle’) 
• The beneficiaries or objects of a trust must be able to be identified with sufficient certainty, to allow the court to 

identify who has standing to enforce the trust Morice v Bishop of Durham  
• Where invalid, the trustees hold the remainder for the residuary estate or on a resulting trust for the benefit of the 

settlor’s estate 
 
Morice v Bishop of Durham 

• Whether a gift of residue to be applied ‘to such objects of benevolence and liberality as the Bishop of Durham in his 
own discretion shall most approve of’ was valid 

• Every valid non-charitable trust must have a definite class of beneficiaries or objects, there must be someone in 
whose favour the court can decree performance (beneficiary principle) 

• With a charitable trust, this is most commonly held in the AG (exception to the rule) 
 
Determining the power 
 
General power 

• Refers to the ability to appoint to anyone in the world, including the holder of the power 
• Eg ‘I give Tim X to give to anyone in the world, including himself’ 

o IN EXAM: Note if it doesn’t expressly include the trustee, it is assumed to be hybrid power, not general  
• There can be no discretionary or fixed interest trust that is general in nature: 

o If the donee of the power is also a trustee, he or she may be precluded from appointing the property to 
themselves by reason of the ‘no profits’ rule 

o It may also be considered invalid for a trustee because it would fail the administrative workability test (for 
discretionary trusts) 

• However, there may be circumstances in which the trustees will be able to appoint to themselves, such as where it 
is clear that the settlor intended for the trustee to get the benefit of the property 

o Consider the relationship between the settlor and the trustee 
o Compare the clause with the rest of the document: if the trustees are excluded as potential objects from 

one clause, but are included in another, then it may be possible to argue the settlor intended for the 
trustees to be able to get the benefit of the property 

 
Hybrid power 

• The power to appoint to anyone in the world, except for an excluded class of individuals 
• Eg ‘I give Tim X with the power to appoint to whoever he chooses, except A B and C’ 

 
Special power 

• The power to appoint to anyone within a defined class of objects 
• Class is defined by inclusion, objects must form part of the group in order to potentially benefit 
• Note it is still a special class where it is partially defined by inclusion (eg ‘everyone in Melbourne except those who 

live in Clayton’ is still a special class) 
• Eg ‘I give Tim X with the power to appoint to ‘the students in my trusts class’ (students must prove they are part of 

the trusts class to benefit) OR ‘to John Smith’ (must be John Smith to benefit) 
 
Determining the trust 

• Mandatory vs permissive language: 
o Compare and contrast the language in each clause with the language used throughout the instrument 

§ This may indicate a conscious choice by the settlor in relation to particular provisions 
§ Also consider who drafted the document, to give context of why that language is used 
§ If other clauses contain stronger language, then it may be possible to argue that the settlor 

intended to confer a power rather than impose an obligation 
o Note it is a matter of construction whether the power is a mere power or a trust power and language isn’t 

decisive Re Gulbenkian 
§ In Re Gulbenkian, ‘shall’ (usually indicative of a trust power) was interpreted as meaning ‘may’ 

(mere power), because ‘shall’ had proceeded ‘discretion’ 
§ ‘Shall at their discretion pay’ cf ‘shall pay objects at their discretion’ in McPhail 

• Gift over/in default clause: 
o Conclusively establishes the provision is a mere power, as the settlor has contemplated the possibility of 

non-performance, and made provision for it Re Hays, Gulbenkian 
o Note that the absence of a in default clause does not automatically indicate a trust power Re Hays 
o A single clause can contain firstly a mere power, and then in default, a trust power  
o If one is invalid, the other still operates, but where both are valid it is unclear which should apply 
o The presence of a residuary clause does not necessarily operate as an in default provision and indicate a 

mere power 
o Settlor entitled to have a residue clause that deals with any property they haven’t turned their mind to 
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Fixed interest trust 
• Trustee’s obligations: 

o Obligation to distribute? Yes 
§ Trustee must distribute the amount on trust, court can intervene to ensure this 
§ If trustees do not exercise trust powers, the court will do so in the manner best calculated to give 

effect to the settlor or testator’s intentions eg by appointing new trustees, scheme of distribution, or 
directing the trustees to distribute in accordance with trust McPhail v Doulton 

o Set people to distribute to? Yes 
§ Trustee must distribute to the beneficiaries specified in the trust instrument 
§ Typically will be shared in equal amounts, this will be implied if no proportions are stated 
§ A trust that says “my trustees shall divide X property amongst Y people” is fixed or discretionary, 

depending how you interpret it 
• Beneficiaries’ rights: 

o Each beneficiary receives a vested fixed equitable proprietary interest, capable of assignment 
o This is as determined by the trust instrument, or implied if no shares are specified in the instrument 
o Beneficiaries have standing to insist the trust is performed on its terms and can bring action for BOT if 

trustee makes a distribution outside the class of beneficiaries 
o Easy for court to intervene, court may insist trust is performed in accordance with its terms 

• Validity of powers: 
o Special powers are valid 
o General and hybrid powers are invalid due to fiduciary duties 

 
Discretionary trust 

• Trustee’s obligations: 
o Obligation to distribute? Yes 

§ Trustee must exhaust fund, courts can intervene to ensure this 
§ If trustees do not exercise trust powers, the court will do so in the manner best calculated to give 

effect to the settlor or testator’s intentions eg by appointing new trustees, invite a representative 
group of beneficiaries to prepare a scheme of distribution, or directing the trustees to distribute in 
accordance with trust, if the basis of distribution is clear McPhail v Doulton, Re Gulbenkian 

o Set people to distribute to? No 
§ Trustee has discretion to select amongst objects 
§ The beneficiaries and amounts they each may get are as the trustee determines  
§ Court may compel the trustee to exercise the discretion, but it is still at the trustee’s discretion to 

divide the property amongst beneficiaries 
• Objects’ rights: 

o Objects generally have a mere expectancy, no individual vested proprietary interest and no present 
property right capable of assignment, unless and until the trustee makes an appointment in their favour 
Kennon v Spry 

o As a collective they have a proprietary interest and standing in court Kennon v Spry 
o They have a right to compel the proper administration of the trust (ie to request the trust structure to be 

imposed, and properly ie no excessive exercise) Kennon v Spry per Heydon J 
o They have an equitable chose in action by which they can force the trustee to consider an exercise of the 

power 
• Validity of powers: 

o Special powers are valid 
o General and hybrid powers are invalid due to fiduciary duties and administrative workability Re Hays 
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Mere power 
• Holder’s obligations: 

o Obligation to distribute? No  
§ Holder has power to appoint or dispose of property and must consider whether or not to exercise 

the power, but is under no obligation to exercise it McPhail v Doulton, Re Hays 
§ Court cannot intervene to compel exercise 
§ Court will only intervene if the trustees exceed their powers (must keep within limits of power), and 

possibly if they are proved to have exercised it capriciously McPhail v Doulton 
o Set people to distribute to? N/A 

§ Holder may have discretion to select who to exercise a power of appointment in favour of  
§ The people the holder may exercise a power of appointment in favour of may be defined, but there 

is still no obligation to do so 
o Note trustees can hold mere powers, and trust instruments can contain mere powers 

§ Even if mere power holders are also trustees, fiduciary duties only apply to their actions in their 
capacity as trustee 

§ The fact a power is given to a person other than a trustee may indicate it is a mere power 
§ When a mere power is given to trustees (fiduciaries), they cannot: 

• Refuse to consider whether it ought to be exercised 
• Give money to a person who isn’t within the class of persons defined by the settlor 

• Objects’ rights: 
o Objects of mere powers do not have standing with trustee or court to insist the power be exercised, they 

have a mere expectancy and no proprietary interest in the subject matter at all 
o They have an equitable chose in action by which they can force the trustee to consider an exercise of the 

power 
o If the power exercised, they have standing to insist it is exercised properly 

• Validity of powers: 
o Special, general and hybrid powers are valid 

 
Determining the correct COO test 

• Fixed interest trust 
o List certainty McPhail 

• Discretionary trust  
o Criterion certainty McPhail (not list certainty as Re Gulbenkian suggested) 
o Administrative workability McPhail, R v District Auditor 

• Mere power 
o General power: 

§ Criterion certainty McPhail, Re Gulbenkian 
§ Always valid because the whole world is semantically certain, and evidentiary certainty is also 

satisfied, donee can treat property as own 
o Hybrid power: 

§ Criterion certainty (in terms of class that is excluded) McPhail, Re Gulbenkian 
§ Administrative workability doesn’t apply Re Hays 

o Special power: 
§ Criterion certainty McPhail, Re Gulbenkian 
§ Capriciousness Re Manisty’s Settlement, Re Hays 

• Administrative workability doesn’t apply Re Manisty’s Settlement, Re Gulbenkian 
• A broadly defined class is not inconsistent with the performance of a mere power because 

it doesn’t have to be exercised Re Manisty’s Settlement 
 
List certainty 

• The trustee must be able to compile a complete list of the beneficiaries entitled to the trust property 
o Note semantic certainty is an implied necessity in list certainty 

• Need not be compiled at commencement of trust, can be done at time of distribution (eg covers unborn children)   
• When the list of possible beneficiaries is extremely long, West v Weston added a gloss to the rule: 

o A fixed trust is valid as long as the court is satisfied on BOP that a substantial majority of the beneficiaries 
have been ascertained and that no reasonable inquiries could be made which would improve the situation 
West v Weston 

o How do you know what a substantial majority is if you don’t know the full list? May need to apply to the 
court for further directions or the clause may be invalidated West v Weston 
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Criterion certainty 
• The trustee and the courts must be able to determine whether or not it is possible to say with certainty whether any 

given individual is or isn’t within the class of objects described in the provision 
• It is not necessary to make a list of all potential objects 
• Two requirements: Re Gulbenkian’s Settlement 

o Semantic certainty 
§ The class must be capable of objective definition, cannot place weight on the trustee’s subjective 

interpretation McPhail v Doulton 
§ The court cannot give effect to the settlor’s intentions by dividing the fund merely among those 

present McPhail v Doulton 
§ ‘My old friends’ and ‘friends’ is problematic Re Gulbenkian, Lempens v Reid 

• Unless there is some admissible evidence that the donor has given some special 
‘dictionary’ meaning to that phrase which enables the trustees to identify the class with 
sufficient certainty Re Gulbenkian 

§ ‘Employees’ and ‘residents’ Re Gulbenkian, ‘relatives’ and ‘dependants’ Re Baden’s Deed 
Trusts (No 2), ‘inhabitant’ R v District Auditor are not problematic 

§ The clause will be invalid if it fails this test, it will be a misapplication of the trust fund if trustees try 
to distribute 

o Evidentiary certainty 
§ Whether who belongs in the defined class is capable of being proved eg by census rolls, electoral 

data McPhail v Doulton 
§ Where there is difficulty in ascertaining the existence or whereabouts of members of the class, the 

court can appropriately deal with this on an application for directions or evidence may be obtained 
at a later point McPhail v Doulton 

§ The clause will not be invalid if it fails this test, it is merely unenforceable until when further 
information can be obtained to prove the class McPhail v Doulton 

§ Distinguishes between classes described in a way that members cannot be identified (invalid), and 
classes described clearly but where it is difficult to identify or locate the members or the class 
(valid but unenforceable until the class can be proven) 

§ Note this will often fail id semantic certainty fails (can’t prove the class if you can’t define it) 
 
Administrative workability 

• From Lord Wilberforce in McPhail v Doulton: 
o A description of discretionary trust beneficiaries will be administratively unworkable where it is ‘so 

hopelessly wide’ as not to form ‘anything like a class’ (even where the meaning of the words is clear) 
o If the class is so broad that a trustee has no objective criteria by which to make a decision between objects 

R v District Auditor 
o Eg “all the residents of Greater London” (millions) is too hopelessly wide, but thousands here was ok 

McPhail 
o Adopted in Gulbenkian per Upjohn LJ, R v District Auditor (3.5 million) 

• Rationale: 
o The courts must have some idea as to who has standing to enforce the power 
o The trustee must be able to undertake an adequate survey of the class in order for the power to be 

exercised properly 
o There must be enough money to satisfy the class (won’t be satisfied where a small amount of property is 

appointed to a large number of objects) Re Hays per Megarry LJ 
o Trustee shouldn’t exhaust the trust property in making enquiries 

 
Capriciousness 

• A special mere power must not be so disconnected from the donor that it doesn’t make sense to uphold it 
• Re Manisty’s Settlement per Templeman LJ: a mere power will not be enforced if to do so would be capricious, in 

the sense that it would benefit an accidental conglomeration of persons with no discernible link to the settlor 
• A court may intervene was if the trustees acted ‘capriciously’, that is to act for reasons which could be said to be 

irrational, perverse or irrelevant to any sensible expectation of the settlor Re Manisty’s Settlement 
• Trustee shouldn’t have to investigation a group of objects where there is no link to the settlor 
• This is a very high threshold, very narrow doctrine, rarely employed successfully 
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McPhail v Doulton 
• B established a discretionary pension fund for employees of MH (discretionary trust) 
• When B died, his estate challenged the validity of the trust, wanting the property to fall back to the estate 
• The instrument described the class of potential beneficiaries as ‘the trustees shall pay any of the officers and 

employees of ex-officers or ex-employees of the company or any relatives of such persons in such amounts and on 
such conditions as the trustees think fit’ 

• If the clause created a trust power (even discretionary), the class would’ve failed the list certainty test as it would be 
impossible to construct a list of relatives of such persons 

• If the clause was a mere power, the clauses might satisfy the criterion certainty test, if the terms ‘relatives and 
dependents’ were linguistically certain 

• TJ and COA: this was a mere power, not a trust power 
• HOL: there are differences between trust powers and mere powers, but not so great that in one case complete 

ascertainment (list certainty) is needed but not in the latter 
• A holder of a mere power is usually under a fiduciary duty to consider whether or in what way they should exercise 

their power, but the court will not normally compel its exercise, it will only intervene if the trustees exceeded their 
powers, and possibly if they are proved to have exercised it capriciously 

• If trustees do not exercise trust powers, the court will do so in the manner best calculated to give effect to the settlor 
or testator’s intentions eg by appointing new trustees, scheme of distribution, or directing the trustees to distribute in 
accordance with the proper basis for distribution 

• Trustees ought to make such a survey of the range of objects or possible beneficiaries as will enable them to carry 
out their fiduciary duty – if trustee must distribute whole of trust income, must make an extensive, wider and more 
systematic survey of objects than if his duty is expressed as a mere power with no obligation 

• The test for validity of a discretionary trust power ought to be criterion certainty ie whether or not it is possible to say 
with certainty whether any given individual is or is not a member of the class (but fixed interest trusts still retain list 
certainty) 

• Semantic certainty: the class must be capable of objective definition failure of this test renders a clause void 
• Evidentiary certainty: once the class is defined, it is capable of proof as to who belongs in that class? 
• Failure of this doesn’t render a clause void, just enforceable until when further information can be obtained 
• Where there is mere difficulty in ascertaining the existence or whereabouts of members of the class, the court can 

appropriately deal with this on an application for directions or evidence may be obtained at a later point 
• Administrative workability (per Lord Wilberforce): a trust with criteria so ‘hopelessly wide’ as not to form ‘anything 

like a class’ so that the class is administratively unworkable or one that cannot be executed, even where the 
meaning of the words is clear (eg ‘all the residents of Greater London’) 

Re Baden’s Deed Trusts (No 2): 
• Case remitted to determine whether the terms ‘relatives and dependents’ were sufficiently semantically certain 
• ‘Dependant’ was construed to mean financially dependent upon another 
• ‘Relative’ was construed to mean ‘nearest blood relations’ or ‘next of kin’ (but note this poses problems in modern 

times) 
 
Kennon v Spry 

• Mr S was trustee of a trust with a power to appoint any or all of the capital of any of the objects under the trust 
• Mrs S was within the class of objects for consideration, and was also within the class of objects entitled to 

consideration for distribution at the final distribution date 
• During the marriage, Mr S had the power to distribute all of the trust assets in Mrs S’s favour 
• Mrs S’s right to due administration of the trust, accompanied by Mr S’s fiduciary duty to consider whether to 

distribute assets in her favour, was property part of the marriage within the definition of the Family Law Act 
• Objects of a discretionary trust individually have no proprietary interest unless and until the trustee makes an 

appointment in their favour, however as a collective, they have an interest and standing in court 
• Heydon J (dissent): the objects of a discretionary trust do not have property in the assets of the trust, but they do 

have a right to compel the proper administration of the trust 
• Mrs S had is a right to request the trust structure be imposed properly 
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Re Gulbenkian’s Settlement 
• G made settlements intended to benefit and protect his son, N 
• The trustees “shall at their discretion” appoint income to N and “any person by whom N may be from time to time 

employed, and any person in whose house or in whose company or under whose care or with whom he may from 
time to time be residing” 

• Was the class of potential beneficiaries so uncertain that the trustees would be unable to perform the trust? 
• HOL: the power was valid since in spite of poor drafting, criterion certainty was satisfied 
• ‘Shall’ (usually indicative of a trust power) was interpreted as meaning ‘may’ (mere power), because ‘shall’ had 

proceeded ‘discretion’ (‘shall at their discretion pay’ cf ‘shall pay [objects] at their discretion’ in McPhail) 
• It is a matter of construction whether the power is a mere power or a trust power and language isn’t decisive  
• A mere power grants the holder discretion to exercise the power and distribute the gift but not an obligation to do 

so, whereas any type of trust power imposes a definite obligation to distribute the money at some time 
• When a mere power is given to trustees (fiduciaries), they cannot refuse to consider whether it ought to be 

exercised, and cannot give money to a person who isn’t within the class of persons designated by the settlor 
• The test for certainty in relation to a mere power is whether the holders of the power or the court could look at any 

individual and say whether the person is or isn’t within the class which the settlor intended to benefit under the trust 
(criterion certainty, no administrative workability required) 

• A power is bad for uncertainty if the court couldn’t determine this question (semantic certainty), but not merely 
because such determination may be difficult in a particular case (evidential certainty) 

• Held that list certainty should apply to all trust powers, this was overruled in McPhail v Doulton 
• Suppose the donor directs that a fund be divided equally between ‘my old friends’, then unless there is some 

admissible evidence that the donor has given some special ‘dictionary’ meaning to that phrase which enables the 
trustees to identify the class with sufficient certainty, it is plainly bad as being too uncertain 

• The donor must make his intentions sufficiently plain as to the objects of his trust and the court cannot give effect to 
it by misinterpreting his intentions by dividing the fund merely among those present, the court must know with 
sufficient certainty the objects so as to execute the trust 

 
R v District Auditor 

• A local authority attempted to set up ‘The West Yorkshire Trust’, to benefit ‘any or all or some of the inhabitants of 
the County of West Yorkshire’ (about 3.5 million inhabitants at the time) 

• The provision came within the administratively unworkable test referred to by Lord Wilberforce in McPhail v 
Doulton, the class was ‘so hopelessly wide’ as to be incapable of forming ‘anything like a class’ 

• Even though the class was semantically certain (‘inhabitant’), the trust was administratively unworkable 
 
Re Manisty’s Settlement 

• Mere power conferred on the trustees to appoint property to the children of the settlor, the brother of the settlor, or 
any person, corporation, charity or object, other than the settlor, his wife or the trustees 

• No problem of semantic or evidentiary certainty 
• The administrative workability test doesn’t apply to mere powers, as a broadly defined class is not inconsistent with 

the performance of a mere power because it does not have to be exercised 
• However Templeman J suggested that a mere power in favour of ‘an accidental conglomeration of people who had 

no discernable link to the settlor’ might be invalidated on the grounds of capriciousness (however no mere power 
has ever actually been invalidated on this ground) 

• A court may intervene was if the trustees acted ‘capriciously’, that is to act for reasons which could be said to be 
irrational, perverse or irrelevant to any sensible expectation of the settlor 

 
West v Weston 

• Will provided for residuary estate to be divided equally among those descended from the testator’s four 
grandparents (approximately 2,000 people, as there were no living immediate relatives) 

• Executrix and genealogist had been searching for 2 years, and expected to unearth more beneficiaries 
• This was a fixed trust, not a discretionary trust, was it fatal that there was not “list certainty”? 
• Added a gloss to the list certainty rule 
• A fixed trust is valid as long as the court is satisfied on BOP that a substantial majority of the beneficiaries have 

been ascertained and that no reasonable inquiries could be made which would improve the situation 
• How do you know what a substantial majority is if you don’t know the full list? May need to apply to the court for 

further directions or the clause may be invalidated 
 
  


