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2.2.5  ‘AGAINST AN OFFICER OF THE COMMONWEALTH’ 

Officer of the Commonwealth is broadly defined, but generally refers to members of the executive including 
Commissioners, delegates, and possibly employees and holders of statutory office 
 
Note: Issues arise where government functions have been contracted or outsourced – Traditionally courts did not 
seem to deem contractors as officers of the Commonwealth, but recent decisions have cast doubt on whether this 
applies to outsourced government functions concerning the life and liberty of individuals (i.e. detention centres) 

2.3 STATUTORY JURISDICTION (ADJR ACT) 

An applicant may seek judicial review under sections 5, 6 or 7 of the ADJR Act 
 
The judicial review procedure under the ADJR Act was intended to simplify the procedure under the common law, 
codifying the grounds of review 
 
The essential requirements for a litigant to establish Federal Court or Full Federal Court jurisdiction to engage in 
judicial review under the ADJR Act are: 
1. A decision or conduct for the purposes of making a decision or failure to make a decision 
2. The decision must be of an administrative character 
3. The decision must be made under an enactment 

Section 5 Allows a person to apply for an order of judicial review to the Federal Court/Federal Circuit Court 
in respect of a decision to which the Act applies, if the person is aggrieved by the decision 

Section 6 Allows the Federal/Federal Circuit Court to hear an application made by a person aggrieved by 
conduct for the purpose of making a decision to which the Act applies 

Section 7 Allows the Federal/Federal Circuit Court to hear an application made by a person aggrieved by a 
decision-maker’s failure to make a decision 

Section 3(1) Defines ‘decision to which this Act applies’ as a decision of an administrative character, made 
under an enactment 
 
Note: Does not include a decision by the Governor-General or a decision included in any of the 
classes specified in Schedule 1 ADJR Act 

 

2.3.1 DECISION/CONDUCT 

The meaning of ‘decision’ should be interpreted broadly, requiring ‘a determination of any question of substance or 
procedure’ with a ‘quality of finality’ (Mason CJ in ABT v Bond) 
 
Conduct is distinctly separate and is an action done preparatory to the decision-making – Conduct is therefore 
procedural rather than substantive, referring to the proceedings engaged in before the decision-making process and 
not part of the decision-making process (ABT v Bond) 
 
Ask: Is the action ‘no more than a mere step taken … on the way to the making of the ultimate decision?’ (Mason CJ 
in ABT v Bond) 

Section 3(2) 
 
Examples of types of 
‘decisions’ that 
possess a quality of 
finality 

(a) Making, suspending, revoking or refusing to make an order, award or determination 
(b) Giving, suspending, revoking, or refusing to give a certificate, direction, approval, consent or 
permission 
(c) Issuing, suspending, revoking or refusing to issue a licence, authority or other instrument 
(d) Imposing a condition or restriction 
(e) Making a declaration, demand or requirement 
(f) Retaining, or refusing to deliver up, an article 
(g) Doing to refusing to do any other act or thing 

Section 3(3) Making a report or recommendation provided for by the statute will be deemed a decision 
Section 3(5) Conduct includes doing anything preparatory to the making of a decision, including the taking of 

evidence or the holding of an inquiry or investigation 
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TOPIC 4: REASONS FOR DECISION 

4.1 COMMON LAW DUTY 

There is no general right to reasons at common law (Public Service Board v Osmond; Wingfoot Australia v Kodak) 
However, there is a tradition for judges to give reasons which has largely been respected by Courts (Public Service 
Board v Osmond) 
 
Note: A common law duty to provide reasons might be implied in appropriate circumstances having regard to 
fairness and where the decision has a significant impact (Ex parte Doody) 

4.2 STATUTORY DUTY 

A person aggrieved by a decision to which the Act applies can request a statement in writing from the decision maker 
which sets out the decision-makers findings on material questions of fact, refers to evidence or other materials on 
which those findings were based and gives reasons for the decision (section 13(1) ADJR Act) 
 
The decision-maker must provide written reasons within 28 days of receiving the request (section 13(2) ADJR Act) 
 
Note: Standard template reasons are acceptable provided they are genuine (Minister for Immigration v Wu Shan) 

4.2.1 REFUSAL TO GIVE REASONS 

The decision-maker may refuse to give reasons if: 
-The request is made 28 days after written notice of the terms of the decision are given or the request has not been 
made within a reasonable time frame (section 13(5) ADJR Act) 
-Written reasons have already been given (section 13(11)(b) ADJR Act) 
-The decision is of a class specified in Schedule 2 of the ADJR Act (section 13(11)(c) ADJR Act) 

4.2.2 VAGUE/LACKING REASONS 

If the reasons given are vague or lacking, the Court may order that further, more adequate particulars of the reasons 
be provided by the decision-maker (section 13(7) ADJR Act) 
 
Power to Exclude Certain Information From Reasons (section 13A ADJR Act) 
-The information relates to the personal affairs or business affairs of a third party 
-The information is confidential 
-The information contains trade secrets 
-It was obtained by the decision-maker from a third party under a statutory obligation to supply the information 
-The information is not permitted to be disclosed by reason of some other express statutory prohibition 

4.3 POLICY CONSIDERATIONS 

FOR: Obligation to Give Reasons AGAINST: Obligation to Give Reasons 

-Encourages better decision-making and reduces the 
possibility of whimsical decisions being made 
-Enhances transparency of administrative decision-
making 
-Ensures accountability of administrative decision-
makers 
-Enhances the legitimacy of the decision-making 
process 
-Informs individuals as to whether the decision has 
been lawfully made (i.e. allows them to discern 
potential grounds of review) 
-Allows for proper scrutiny of the decision 

-Decision-makers under time constraints may be 
included to generate standardised or ‘pro-forma’ 
reasons 
-Some decisions are politically sensitive and it would 
not be in the public interest to disclose reasons 
-All that fairness requires is that the decision-maker 
observe principles of natural justice from beginning to 
end of the decision-making process (this does not 
require reasons to be provided afterwards) 
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5.6 BAD FAITH, FRAUD AND IMPROPER PURPOSE (BROAD ULTRA VIRES) 

Administrative decision-makers must exercise their powers for the purposes for which they were conferred and in 
good faith 
 
They cannot exercise their powers for unauthorised or improper purposes, in bad faith or fraudulently 

5.6.1 COMMON LAW 

1. Identify the purpose(s) for which the administrative power can lawfully be exercised 
-Is this expressly outlined in the objects/purposes of the Act? 
-If the purpose is not expressly stated, inferences can be drawn looking to the available evidence (R v Toohey) 
-Consider the construction of the Act when read as a whole (R v Toohey) 
-If the discretionary power is very broad such as a public interest power, it will be difficult to show that the purpose is 
improper (Plaintiff M79/2012 v Minister) 
 
2. Identify the purpose(s) for which the administrative decision-maker actually exercised the power 
-If there are multiple purposes, consider which purpose would be deemed the substantial purpose (Samrein) 
-It may be difficult to ascertain the subjective purpose of the decision-maker (R v Toohey) 
-If the decision-maker would otherwise have made no attempt to exercise its administrative power, that would 
suggest their purpose was improper (Samrein) 
 
Ask: Is the decision-maker’s actual purpose(s) in accordance with the lawful purpose intended by Parliament? 

5.6.2 ADJR ACT 

Under this ground of review, the common law principles are relevant to the application of the ADJR Act provisions 
 
Improper Purposes 
Section 5(1)(e) ADJR Act when read with section 5(2)(c) ADJR Act allows an applicant to challenge an administrative 
decision on the basis that administrative power was exercised for a purpose other than a purpose for which the 
power was conferred 
 
Section 6(1)(e) ADJR Act when read with section 6(2)(c) ADJR Act allows an applicant to mount a challenge regarding 
the conduct of a decision-maker leading up to the making of a decision 
 
Bad Faith (Note: Easier to establish bias) 
Section 5(1)(e) ADJR Act when read with section 5(2)(d) ADJR Act allows an applicant to challenge an administrative 
decision on the basis that the administrative power was exercised in bad faith 
 
Section 6(1)(e) ADJR Act when read with section 6(2)(d) ADJR Act allows an applicant to mount a challenge regarding 
the conduct of a decision-maker leading up to the making of a decision 
 
Fraud – See also SZFDE v Minister for Immigration 
Section 5(1)(g) ADJR Act allows an applicant to challenge an administrative decision on the basis that the decision 
was induced or affected by fraud 
 
Section 6(1)(g) ADJR Act allows an applicant to mount a challenge regarding the conduct of a decision-maker leading 
up to the making of a decision (i.e. that fraud has taken place, is taking place, or is likely to take place in the course of 
the conduct) 
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ADJR No Evidence Test - Decision Required the Establishment of a Matter of Which There is No Supporting Evidence 
 
1. Identify the particular administrative decision-making power that has been exercised 
 
2. Identify any particular matters which must be established at law before the decision could be reached 
-This is arguably the same or very similar to the common law ‘essential elements’ test 
 
3. Assess whether there was no evidence or other material from which the decision-maker could reasonably be 
satisfied that the matter was established 
-The key requirement here is that the lack of reasonable evidence informing a reasonable decision (ABT v Bond) 
 
ADJR No Evidence Test - Decision Based on a Fact that Does Not Exist 
1. Identify any particular facts upon which the decision was actually based 
 
2. Assess whether a particular fact upon which the decision was based did not exist 
 
3. Determine whether the fact was ‘critical’ AND there was no other evidence or materials to support the decision 
-The fact must be critical (Gaudron & McHugh J in ABT v Bond) 
-Critical means that but for the fact, the decision would not have been made (Gleeson CJ in Minister v Rajamanikkam) 
-There must be no other evidence or material to support the decision (Gleeson CJ in Minister v Rajamanikkam) 

5.9 INFLEXIBLE APPLICATION OF POLICY (BROAD ULTRA VIRES) 

Often administrators need to develop policies or guidelines to apply a set of legislation to the various types of cases 
that arise – These policies or guidelines must be consistent with the legislation 
 
These policies ensure consistency between cases involving similar circumstances, predictability in administrative 
decision-making, fairness to individuals and uphold the integrity of administrative decision-making (Rendell) 

5.9.1 COMMON LAW 

A decision-maker reposed of discretionary power must still exercise the discretion as intended by Parliament – It is 
permissible for the decision-maker to take a lawful policy into account, but they must not allow the policy to fetter 
their ultimate discretion 
 
The decision-maker is under an obligation to consider the particular circumstances of the case, and depart from the 
policy if the circumstances appropriately require it 
 
1. Identify the particular administrative decision-maker and the statutory/regulatory power that has been exercised 
 
2. Identify any policy/guideline which the decision-maker applied in the exercise of their power 
-It does not matter whether the policy was laid down by the decision-maker or an external body (Rendell) 
 
3. Assess whether the policy is lawful/consistent policy in terms of the statutory/regulatory power in the context of 
the statutory scheme 
-If the policy is unlawful or inconsistent, the policy is an irrelevant consideration 
 
4. If the policy is lawful, assess whether the decision-maker applied it having full regard to the particular 
circumstances of the case at hand 
-Ask: Was the policy merely taken into account, or did it overpower the circumstances of the case? (Rendell) 
-Ask: Did the policy cause the decision-maker to ‘shut his ears to an application’? (British Oxygen) 
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TOPIC 6: GROUNDS FOR JUDICIAL REVIEW (PROCEDURAL FAIRNESS) 

6.1 INTRODUCTORY PRINCIPLES 

The common law has developed three major grounds of review – ultra vires, breach of natural justice jurisdictional 
error 
 
Natural justice/procedural fairness refers to the requirement that decision-makers act fairly when carrying out their 
decision-making functions, that is, to act judicially (Kioa v West; Gleeson CJ in Plaintiff S157/2002) 
 
Two fundamental rights have been established by the common law: 
1. The right to be heard (Hearing Rule) 
2. The right to have a decision made free from bias (Bias Rule) 

6.1.1 COMMON LAW AND ADJR ACT OVERLAP 

Under this ground of review, the common law principles are relevant to the application of the ADJR Act provisions 
(Kioa v West) 
 
The ADJR Act provisions simply provide a statutory basis for challenging a decision for breach of natural justice 
 
Section 5(1)(a) ADJR Act allows an applicant to challenge an administrative decision on the basis that a breach of the 
rules of natural justice occurred in connection with the making of that decision 
 
Section 6(1)(a) ADJR Act allows an applicant to mount a challenge regarding the conduct of a decision-maker leading 
up to the making of a decision 
 

6.2 THE HEARING RULE 

The hearing rule requires that a decision-maker gives a person an opportunity to be heard before exercising a 
discretionary power in a way that might adversely impact that person’s interests 
 
Historically, courts would imply a requirement to observe natural justice principles where some fundamental right 
was at stake (Cooper v Board of Works; Ridge v Baldwin) 
 
Now the Court no longer emphasises the need to point to some enforceable right in order to invoke the principles of 
natural justice (Kioa v West) 

6.2.1 DUTY TO HEAR 

In order to establish a duty to hear, consideration must be given to the nature of the decision, the nature of the 
decision-maker and the adverse effect or potential adverse effect the decision will have on the interests of the 
person who seeks to be heard 
 
An administrative decision that impacts an individual’s rights, interests or legitimate expectations will give rise to a 
duty to hear 
 
Rights 
Rights encompass any legal right or entitlement owed to an individual 
 
-Eg. Property rights (Cooper v Board of Works) 
-Eg. Pension/income security rights (Ridge v Baldwin) 
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TOPIC 9: PRIVATIVE CLAUSES 

9.1 INTRODUCTORY PRINCIPLES 

Privative clauses are legislative clauses that attempt to prevent or restrict the Courts from interfering with certain 
administrative decisions through the process of judicial review, thus preventing Courts from ruling on the lawfulness 
of such decision-making 

9.1.1 TYPES OF PRIVATIVE CLAUSES 

-Finality Clauses 
-Denial of Specific Remedy Clauses 
-Denial of Judicial Review Clauses 
-Time Limit Clauses 
-No Invalidity Clauses 

9.2 INTERPRETING PRIVATIVE CLAUSES 

1. Presumption against privative clauses: 
-There is a common law presumption that Parliament did not intend to limit judicial review or breach the 
Constitution (Rex v Hickman; Plaintiff S157/2002) 
-Privative clauses are not to be interpreted to give decision-makers unchecked power, setting aside Courts and other 
judicial bodies (Rex v Hickman; Plaintiff S157/2002) 
-Extremely clear language is requirement with privative clauses (Anisminic; Plaintiff S157/2002) 
 
2. Determine the source of the Court’s jurisdiction 
-ADJR Jurisdiction: Parliament gave the power of review and can oust it by amending Schedule 1, which lists matters 
that will not be deemed ‘a decision’ under the Act 
-Section 39B Judiciary Act Jurisdiction: Parliament can oust the power of review via very clear statute and intention 
-Common Law Jurisdiction: Parliament can override the common law with very clear, unambiguous legislation 
-Section 75(v) Constitution/High Court’s Original Jurisdiction: Parliament cannot circumvent the operation of section 
75(v) Commonwealth Constitution unless they hold a referendum to amend the Constitution (Rex v Hickman) 
 
3. Identify the privative clause and the right it is seeking to limit or remove 
-Eg. Is it a no appeal clause? Is it a time limiting clause? Is it another type of clause? 

9.2.1 DENIAL OF SPECIFIC REMEDY CLAUSES (NO CERTIORARI) 

These types of privative clauses often state that a decision/determination: 
 
“Shall not be called into question in any court of law” 
 
OR 
 
“Shall not be subject to certiorari” (Note: section 75(v) Constitution does not explicitly include certiorari) 
 
Interpretive Principles 
-‘Called into question’ is nowhere near specific enough to abrogate the right to judicial review (Anisminic) 
-There is a presumption that a ‘decision’ is a valid decision, free from any ultra vires invalidity or jurisdictional error 
(Anisminic v Foreign Compensation) 
-If the decision is a result of jurisdictional error in the wider sense, the decision itself is a nullity and therefore does 
not fall under the definition of a ‘decision’ (Anisminic v Foreign Compensation) 
-Although certiorari is not explicitly included in the Constitution, jurisdiction to conduct judicial review is entrenched 
and Parliament cannot limit/deny the Court’s exercise of its power or any other power to rectify the error (McHugh J 
in Ex Parte Aala; see also Kirby J in Ex Parte Aala; see also 9.2.3) 
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10.2 MERITS REVIEW IN THE ADMINISTRATIVE APPEALS TRIBUNAL 

The Commonwealth Administrative Appeals Tribunal (‘AAT’) was established by the AAT Act 1975 (Cth) 
 
Important Aspects of the AAT 
-It is an external and independent tribunal 
-Its general function is reviewing decisions that have been made by a primary administrative decision-maker (but 
sometimes it is the second avenue for appeal if there has been internal review) 
-When empowered to do so, it conducts a merits review of such decisions and has the power to make the correct or 
preferable decision 
-The source of its power of merits review derives principally from the AAT Act 
-The statute under which the administrative decision was made must also expressly confer power on the AAT to 
conduct a review 

10.2.1 JURISDICTION TO CONDUCT A MERITS REVIEW 

Elements to Establish for a Decision to be Reviewable 
1. The enactment/statute provides that applications may be made to the AAT for review of decisions made in 
exercise of powers conferred by that enactment (section 25(1) AAT) 
2. An application is made to the AAT pursuant to such a statutory power (section 25(4) AAT) 
 
Meaning of Decision 
Decision has been defined in section 3(3) AAT Act to include: 
(a) making, suspending, revoking or refusing to make an order, award or determination; 
(b) giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or 
permission; 
(c) issuing, suspending, revoking or refusing to issue a licence, authority or other instrument; 
(d) imposing a condition or restriction; 
(e) making a declaration, demand or requirement; 
(f) retaining, or refusing to deliver up, an article; or 
(g) doing or refusing to do any other act or thing 
 
Limitations on Jurisdiction 
Although a statute may provide a right of review, the powers of the AAT to conduct a review may be limited 
-The statute may confer power on the AAT to review only certain types of decisions made under the statute (section 
25(3)(a) and 25(3)(b) AAT Act 
-The statute may otherwise specify conditions on any right of review stating that only certain aspects of the decision 
are reviewable (section 25(3)(c) AAT Act) 
 
Note: A decision of an administrative decision-maker that is a nullity is still a decision for the purposes of establishing 
the AAT’s jurisdiction (Collector of Customs (NSW) v Brian Lawlor Automotive) 

Section 25 AAT (1) An enactment may provide that applications may be made to the Tribunal: 
(a) For review of decisions made in the exercise of powers conferred by that enactment; or 
(b) For the review of decisions made in the exercise of powers conferred, or that may be 
conferred, by another enactment having effect under that enactment 
 
(3) Where an enactment makes provision in accordance with subsection (1) or (2), that 
enactment: 
(a) Shall specify the person or persons to whose decisions the provision applies; 
(b) May be expressed to apply to all decisions of a person, or to a class of such decisions; and 
(c) May specify conditions subject to which applications may be made 
 
(4) The Tribunal has power to review any decision in respect of which application is made to it 
under any enactment 
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