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Lecture 1: Nature and Function of the Law 
 

• 1.2 - The Concept of Law 
o The different kinds of law vary due to how they are identified and enforced - may 

overlap 
• Natural law - rules of conduct that accord with our realized experiences of the 

physical world  
▪ We obey them because, due to experience, that is how things work 
▪ E.g. responsibility of parents to look after children  

• Moral and religious law - rules of conduct derived from our belief systems 
▪ Obeyed as a result of individual conscience or as part of a religious 

community  
▪ E.g. dietary rules prescribed by a particular religion 

• National law - rules of conduct that the government or state recognizes and 
enforces as law 
▪ The rules are recognized and enforced by the state 

• 1.3 - Law as a Regulator of Behaviour 
o Law often regulates behaviour to benefit the greater community 

• Restricts use of force 
• Prohibits and punish undesirable behaviour 
• Permit or reward desirable behaviour  
• Generally provide for the creation of rights and duties  

▪ Provide remedies when rights are violated 
▪ Can enforce rights through courts, without resorting to violence 
▪ The creation of legally enforceable rights allows the individual to plan 

for the future with reasonable certainty  
• 1.4 - Law and Justice 

o May sometimes be in conflict  
o Justice as the objective of law 

• "Law is the art of the good and the just" - Roman Emperor Justinian 
• Law is the objective of achieving justice using the power of the state to 

enforce legal rules 
• On a practical level, a community will more likely abide by laws that are 

considered just 
• However, governments do not always make and enforce laws for good and 

just purposes - may use their power to enforce unfair rules e.g. discriminatory 
laws 

o Balancing justice and predictability 
• An important aspect of modern law is that it can be discovered with a degree 

of clarity and certainty that makes its application predictable 
▪ The law is most useful as a regulator of conduct when the rules are 

clear and their application is predictable 
• Sometimes, however, it is not possible to find a law that directly applies to a 

given situation  
▪ Many rules of law are expressed quite broadly and do not take into 

account specialised circumstances 



▪ When this happens, the requirements of justice and predictability may 
be in conflict - judges who apply the law may have to make difficult 
decisions  
• Sometimes justice is given preference; other times, predictability 

is 
• If judges treat too many cases as exceptional, the predictability 

and certainty of the legal system is damaged 
• 1.5 - Law and Ethics 

o The nature of ethics 
• Ethics - ideas about right and wrong conduct, what is moral and immoral 
• Based on the idea of avoiding unjustified harm to other beings 
• Differ b/w communities, depending on circumstances and traditions 
• Conduct may be legal but not ethical, and vice versa 

▪ Sometimes, when harm may be caused to another person, it may be 
necessary to choose b/w the law and ethics 

o Ethics in specific settings 
• Particular ethical values and standards of conduct apply to specific 

activities/professions 
▪ E.g. lawyers - ethical question may be how best to represent a client's 

case while still carrying our their duties to the court  
o Ethics and the world of business 

• Ethical values and standards relevant to business - business ethics  
• Persons engaged in business tend to be motivated by profit 

▪ But profit only should not guide business activities 
▪ They must also act ethically e.g. treating employees ethically, minimise 

harmful impact on the environment 
▪ Many historical incidences of businesses acting unethically e.g. price-

fixing, bribing corrupt government officials 
o Ethics and law 

• Ethics are not created and enforced in the same way that they law is 
▪ However, ethical standards are sometimes complied into 'Voluntary 

Codes of Conduct' 
▪ A business may agree to abide by such a code and to be held 

accountable for any violations 
• Many rules of law reflect ethical norms - in this way, enforcement of the law 

enforces these ethical principles 
▪ E.g. Australian Consumer Law targets a range of dishonest/unethical 

business practices  
• 1.6 - Classification and Organization of the Law 

o Classifying laws 
• Many thousands of rules - must be classified 
• Makes rules manageable and easily located 
• Each rule of law is classified in a particular category of law, which are 

arranged systematically 
o Categories of law (see table) 

• E.g. criminal law, contract law, tort law, administrative law 
• 1.7 - The Anatomy of Law 

o Categories/areas of law 
• Way of grouping together particular laws that are considered to be related 

because they refer to the same concept, situation or conduct 
o Legal concepts 



• Ideas that determine the scope and nature of a particular category of law e.g. 
concept of contract formation in contract law 

o Legal principles 
• Precepts that recognize and give effect to a particular POV e.g. the concept of 

contract formation is based on the principle that a contract is only formed 
when there is due consideration given by both sides 

o Legal rules 
• Mechanisms by which legal principles are given effect  
• Specify particular requirements or provide info as to what should happen in a 

certain situation  
o Legal meanings 

• Meaning or significance that words/phrases have in law 
o Legal authorities 

• Sources of particular legal principles, rules or meanings 
• 1.8 - Development of Western European Legal Systems 

o The origins of Australian Law 
• Similarity b/w laws in different countries - they were not developed 

independently, but share a common origin 
• Begins in the Roman Empire with Roman law (Roman civil law) 
• Continues in England with English law (common law) 

o Roman law 
• 753 BC - Rome was established as a small city state 
• 533 AD - Emperor Justinian decided that its vast body of law should be re-

organized and collected into a Digest  
▪ Corpus Iuris Civilis (Compendium of the Civil Law) 
▪ Not long after this was formed, the western part of the Roman Empire 

was invaded by tribes from the north 
• 476 AD - Western Empire collapsed - Europe entered into the Dark ages 

▪ Roman law largely forgotten for centuries 
• 12th century AD - copies of the Corpus were unearthed and quickly spread 

▪ Thus, Roman law became influential in shaping much of modern Europe 
▪ In particular, serves as the foundation for several new codes of 

European law: the French Code of Napoleon (1804), the Austrian Code 
(1811) etc. 
• In later years, these codes were used as models by countries 

outside of Europe e.g. Sri Lanka 
o English law 

• History dating back to the 12th century  
• England did not adopt Roman law - developed its own local laws and customs  

▪ Common law - common to all of England  
• Became a complex system of law 
• When England colonized other countries, this system of law was passed on - 

been mostly retained when these colonies became independent e.g. Australia 
• Thus, Australian law is very similar to those countries that share the same 

heritage, and dissimilar from those that trace back to Roman law 
▪ Two main sources of law in Australia: cases (legal disputes) decided by 

the courts, and legislative Acts created by parliaments 
o The extent to which either English or Roman law has been received, and the extent 

to which it has been modified, depends on the country 
o Indigenous custom and law 



• The received English law in Australia (now much modified) exists alongside 
indigenous customs and law 

• Indigenous Australians lived in defined tribes, each with their own laws and 
customs 
▪ These laws were not written down, but were orally passed on through 

the generations 
• Indigenous law is particularly important in relation to family and community 

issues; less so in relation to commercial matters 
• 1.9 - Establishment of the Australian Commonwealth, States and Territories  

o First Australians and British occupation of Australia 
• Inhabited by indigenous people for thousands of years 
• 1788 - First Fleet - British occupation began  

▪ Colony began in NSW 
• Australia's non-indigenous population has ben augmented via immigration  

▪ Modern Australia is a diverse mix of cultural and ethnic identities 
o Government of Australian colonies  

• Though Britain initially ruled the Australian colonies directly, during the 1800s 
the colonies were allowed to become self-governing with general powers to 
administer, enforce and create new law 
▪ They could not, however, make laws that were in conflict with laws 

made by British parliament, and could not make laws to operate 
outside their own borders 

o Establishment of the Commonwealth 
• Formed in 1901 
• Established by the Commonwealth of Australia Constitution Act 1900 

▪ Law enacted by British parliament 
▪ Detailed provisions of the constitution 
▪ 'Covering clauses' that authorized the new arrangements of 

government in Australia 
o Australian states and territories  

• Colonies became states - NSW, QLD, SA, Tas, Vic, WA 
▪ Confederation of states 
▪ Also 10 states 

• Each new state retained the power to govern within its own borders 
• Also agreed to give specified powers to a new federal Australian government 

- deal with matters of national importance 
• 1.10 - Structure of Government in Australia 

o The meaning of 'government' 
• Refers to the institutions that have been created within Aus. States/territories 

▪ Provide formal structures of government and allow for the division of 
governmental power 

▪ E.g. the Crown, the executive, the courts and legislatures 
• Refers to the elected representatives, appointees and employees who, at any 

particular time, occupy positions within the institutions of government and 
exercise day-to-day powers of governing 

o Constitutions of the Commonwealth and the states 
• 'Constitution' - the rules by which a state is formed and governed 

▪ Australia has its own constitution, and so does each state 
• Written documents, formally enacted as law 
• Closely resembles the British government from where it was directly received 

▪ 'Westminster' system of government 
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