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1.1       Theories of Law 

Theory: Jurisprudence – the study of law and its effect on society – has given rise to many separate and 

distinct theories of law. These theories include the following:  

1.1.1       Natural Law Theory 

Theory: Natural law posits that law is a consequence of human nature. As opposed to human ideology 

and belief, natural law believes that human nature is constant and does not vary between groups over 

time. Such theories subscribe to the notion that humans have intrinsic moral values – their „moral 

compass‟ – which conduct their everyday lives.  

As a consequence, Natural Law Theory suggests that the law is a set of man-made rules to govern notions 

of what is good, right, just, moral and ethical in human nature. For example, Natural Law Theory would 

suggest that man does not murder, not because it is illegal, but because he has a moral compass guiding 

his actions.   

Proponents of Natural Law Theory: 

 Cicero (Roman Emperor): “Lex justicia non est lex” – “An unjust law is not law”. 

 St. Thomas Aquinas: “Natural laws are moral principles that are absolute, universal, 

unconditional, binding on everyone, and known by everyone (or at least able to be known) 

though the „natural light of reason‟” 

 John Finnis: Postulated that there are 7 „basic goods‟, and so long as a person is not 

contravening any of them, they are acting „morally‟. These goods are: a) Life; b) Knowledge;               

c) Play; d) Beauty; e) Friendship; f) Practical Reasonableness; and g) Religion.  

Origin of Natural Law:  

Natural Law is believed to originate from the eternal order of the universe. It is deemed to be as a result of 

divine will placing intuition into human life to ensure the survival of the human race. This need to survive 

is emulated through human beings‟ ability to practically reason and evaluate what is „right and wrong‟, 

„good or bad‟.  

Problem with Natural Law Theory: 

Natural Law Theory subscribes to the notion that man has an innate, constant set of morals which are 

present across the population. This has been shown to be false. As has been evident, morals change 

across place and time. This theory is therefore inapplicable to the general populace.  

In summation:  

- Natural Law Theory believes that there is an unchanging set of principles of law that exist in 

human nature that define what is right, just, good, moral, and therefore ought to govern our 

actions.  

- These principles of law are accessible to everyone (St. Thomas Aquinas), and apply to all people 

at all times. 

- Human-made law is only just and authoritative when it derivable from the principles of nature.  
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1.1.2       Legal Positivism 

Jeremy Bentham 

Known for his theories on utilitarianism
1
, Bentham attempted to show that law is merely a human 

creation. He described law as a “set of declarations of the will of a sovereign supported by the threat of a 

penalty or promise of reward”; that is to say, law is comprised of the following parts: 

a) A sovereign‟s – formerly a king or queen, nowadays the parliament and courts – wish. 

b) Supported by a sanction – a penalty for disobedience of that wish.  

c) The expression of the wish itself – elements that comprise the law.  

d) The wish‟s generality – the law‟s applicability to everyone in society.  

Therefore, Bentham‟s theory postulates that the law is an authoritative system imposed on everyone in 

society, adhered to because of the punishment that may result if someone were to disobey the law.  

Legal positivism therefore rejects Natural Law. It believes that there is no inherent connection between 

law and morality. As long as laws are constructed according the recognised and established procedures of 

the society at the time, those laws is valid – even if they inherently „immoral‟. The law is what it is, not 

what it ought to be.  

Hans Kelsen 

Kelsen believed that law is a statement of how people ought to behave in society. Laws are constructed 

based on an accepted norm in that society i.e. what is to be expected. However, for laws to be 

enforceable, they must be backed by threat of a sanction (Bentham). A speed sign is a valid law because: 

- It is a statement of how people ought to behave whilst driving; that is, what is expected of drivers 

- It is backed up by the threat of a sanction – fines, loss of license 

John Austin 

Austin believed that law subscribed to command theory. He believed law is a wish expressed and 

communicated to people from a superior that the majority of people are accustomed to obeying (king, 

judges), commanding them how to behave, with the threat of a sanction/punishment if disobeyed.  

HLA Hart 

Hart believed that what makes law distinct is general applicability. It has to apply to everyone equally, 

even to the person or body that created it. This is what has come to be known as the Rule of Law.                  

Hart expressed a warning with regards to Austin‟s theory: Law cannot just be about command theory; 

otherwise disobedience of the law will be rampant. For example, if a thief commands someone at 

gunpoint to hand over their wallet, the thief is expressing a command, which due to his position, places 

him in a position to which people are accustomed to obeying, with the sanction of death. Law must apply 

to everyone equally – including the thief. 

                                                      
1
 Utilitarianism: Theory in normative ethics that holds that the „proper‟ course of action is one that maximises „utility‟, usually taken to mean 

maximising happiness and minimising suffering.  



1.1.3       Feminist Jurisprudence 

Theory: Feminist jurisprudence attempts to explain how male dominance is embodied in the law. It 

argues that law is constructed from, or at least investigates, a male‟s perspective to the detriment of a 

female perspective. There are several strands of feminist jurisprudence:  

Liberal feminism 

Argues that the law sometimes treats men and women differently when they should be treated the 

same, and other times treats men and women the same when it should treat them differently. That is to 

say, the law does not recognise the circumstances which differentiate men and women.  

For example, for years the law focused on public behaviours – how people interacted in a public setting 

– reluctant to delve into the private life of individuals. Thus, women who retaliated when they were 

subject to abuse could not plead diminished responsibility i.e. acting in self-defence. As a result, the 

advent of Family Law is an area which has been strongly influenced by feminist jurisprudence in recent 

times. 

„Sameness‟ feminism 

Sameness feminism argues that the differences between men and women have been used to discrimate 

against women in the past. For example, women have been barred from certain types of employment due 

to assumed lack of strength. These false differences need to be discredited.  

„Cultural‟ Feminism 

Cultural feminism emphasises the differences between men and women. It suggests that many notions of 

law are shaped by masculine, such as an individual rights based views of the world, rather than a more 

socially and culturally aware i.e. feminine view of the world.  

Proponent of Feminist Jurisprudence:  

Catherine McKinnon 

A lawyer, teacher, writer and activist of the mid 1970s, McKinnon pioneered the legal claim for sexual 

harassment to be recognised as a form of gender discrimination. She argued that gender inequality is not 

so much a cultural issue as opposed to a political issue; that is, the law has naturalised a „power 

relationship‟ which is unnatural – that men become the norm, rather than another set of differences.  

To rectify this inequality, McKinnon affirms that women’s’ qualities must be included in the standards 

by which humanity is measured. She argues that it is irrelevant whether women are the „same‟ or 

„different‟ to men; what matters is that, in reality, women have less power than men.  

The focus of feminist jurisprudence should not be whether women are the same or different to men, but 

the fact that, in reality, they have less power than men. This power imbalance needs to be addressed.  

 

 



1.1.4       Economic Analysis of the Law 

Theory: Economic analysis of the law attempts to apply economic theory to law. The theory assumes that 

as a society, we would want to maximise our satisfaction in the most efficient and simple way (utility 

theory). Under this theory, laws should be created which result in economic efficiency, not in justice 

being facilitated or in morality being perpetuated.  

Therefore, murder would not be a crime because it is immoral or unjust to kill someone, but because the 

crime is inefficient. The punishment „costs‟ the offender, as opposed to benefits them, and costs society 

as a whole; that is, it is „inefficient‟ to kill because society is left worse off and cannot operate as 

efficiently with less individuals operating within it.  

1.1.5       Critical Legal Theory 

Theory: Critical Legal Theory is a 1970s concept, devised on the back of social revolution. It postulates 

that legal materials, such as statutes and case-made law, do not completely determine the outcome of legal 

disputes; rather, there are constraints placed by those „in power‟, such as politicians and judges, who will 

truly influence the outcome of a legal conflict. Thus, law and politics are intertwined, and cannot be 

separated from one another.  

Critical Legal Theory (CLT) claims that law serves the interests of the wealthy and powerful, protecting 

them against the demands of the poor and minorities - as opposed to the long-held belief of the other way 

round.  

Additionally, CLT questions the notion that individuals are „autonomous‟ within the legal system, that 

they are free to make their own decisions, free form manipulation. Instead, CLT argues that people‟s 

status are determined by the social and political structures that surround them - their socio-economic 

status, race, gender, level of education – and are inherently limited in their ability to act within the legal 

system.  

 

 

 

 

 

 

 

 

 

 



2.1       Development of the different Legal Systems 

Theory: Several alternate legal systems have developed over time. Some of the earliest legal systems to 

develop found their basis in religion and religious texts – such as Islamic Shar‟ia law, based on the Koran, 

and Judaic law, based on the Bible.  

One of the most prominent legal systems to exist today is known as the Western Legal Tradition. This is 

comprised of the Civil Law System, which is particularly prevalent in continental Europe, and the 

Common Law System, founded in England and observed across the Commonwealth today – including 

Australia.  

2.1.1       Civil Law System 

Theory: The Civil Law System first developed in the Roman Empire. Emperor Justinian developed a 

Roman code, influenced by Greek and Christian legal principles, known as the Corpus Jurius Civilis 

(„the Code‟). This Code influenced the practice of Roman law up until the disintegration of the Roman 

Empire, whereupon the practice of Roman law ceased and the Code was lost.  

In the 11
th
 century, the Code was rediscovered and subsequently studied in Italy. Over time, its precepts 

and principles came to form the basis for Civil Law, along with local custom and canon law at the time.  

However, it was not until the 19
th
 century that many European countries began to adopt complex legal 

systems based on the Civil Law system. Napoleon, on his conquests throughout Europe, created his own 

legal code, with its basis in the revived Justinian code. He incorporated the: 

- French Civil Code 

- Code of Civil Procedure 

- Code of Criminal Procedure 

- Commercial Code 

- Penal Code 

To form the „Code Napoléon’. The use of this Code spread throughout Europe, and places a strong 

influence on European legal systems today. Today, countries which have adopted the Civil Law system 

contain their laws in comprehensive documents called „codes‟.  

2.1.2       Common Law system 

Theory: The early Common Law developed through dispute resolution at the hands of the King of 

England. The king would travel around the country, hearing and resolving complaints from subjects. As 

the king was less likely to be affected by local prejudice than the local courts at the time, many subjects 

preferred his adjudication
2
.  

The king would typically travel with a court of advisers known as the Curia Regis. Over time, as the 

king‟s adjudication became evermore popular, he would delegate some of the decisions to members of 

this court. In addition, the king would appoint „justiciars’, officials who would act on behalf of the king 

                                                      
2
 The premise upon which the king resolved disputes was that like cases should be treated alike. This led to the advent of the 

principle of stare decisis („to stand by decisions‟), which forms the basis of the Common Law system today; that is, judges are 

obliged to respect the principles, and thus create law, on the basis of prior decisions.   
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in his absences from England. Together, the Curia Regis and justiciars transformed the Common Law 

from an instrument of the king to an early form of government.  

Eventually, the Curia was divided into specialised bodies, one of which was a body of professional 

judges. This body became known as the Court of the Common Pleas, which would hear disputes 

between commoners. At the same time, a specialist body of financial advisers was created which heard 

disputes involving the royal revenue and tax. This body became known as the Court of Exchequer.  

In addition to the Courts, there remained a group of advisers who continued to travel with the king, 

advising him in disputes. These followers were eventually divided into two, one of which had the role of 

resolving individual disputes. This body became known as the King’s Bench, which had a monopoly on 

disputes involving the king himself. Together, these three Courts became known as the common law 

courts, and it was through their work that common law first blossomed.  

2.1.2.1       Magna Carta 

Theory: With this delineation of duties amongst the various royal delegates, there developed a body of 

law known as constitutional law, forming the ground rules for government. However, it was not until the 

„Magna Carta‟ – the „Great Charter‟ – was established and signed in 1215 that the concept of government 

and parliament as a law making body began to arise.  

The Magna Carta was a kind of „peace treaty‟ between a group of nobles known as the Barons, and King 

John. King John had been an unpopular king, losing important battles which he would subsidise with 

heavy tax burdens. To counter this unfettered autonomy, the Barons demanded that John provide a certain 

degree of freedoms. Enunciated in the Magna Carta, these demands included that, amongst other things, 

a) the Court of Common Pleas would have a fixed location; b) John would only appoint justices and 

sheriffs who were learned in the law; and c) justice would be neither delayed nor denied.  

The king was forced to sign the treaty, and in doing so, ceded some of his power. Gradually, the people 

began to rise up and form representative bodies which would create laws on their behalf. Finally, 200 

years later, in 1414, the king finally acknowledged that laws could not be made without the assent of the 

people. Thus arose the first form of Parliament under Common Law. 

2.1.2.2       Supremacy of Parliament 

Theory: Following the Magna Carta, the concept of the ‘supremacy of parliament’ slowly developed, 

particularly through four major Acts:  

 Case of Prohibitions del Roy (1607): The king could not be personally involved in common law 

courts.  

 Case of Proclamations (1611): The king could not create new crimes by royal proclamation. 

 Bill of Rights (1689): No taxation could be decreed without parliamentary consent. Further, 

parliament had to be summoned regularly.  

 Act of Settlement (1701): Judges were to be free from royal pressure, with tenure in their 

vocation. 

 



 

3.1       Formation of the Australian Legal System 

Theory: As a country settled by the British, Australia has adopted a Common Law system. Its legal 

development, however, has been one of major controversy.  

At the time when Australia was first colonised, there were three internationally recognised ways for a 

country to acquire new territory:  

1. Conquest – which meant that the laws in force in the territory prior to takeover continued in 

force until changed by the new power.  

2. Cession (ceded land) – which also meant that the laws in force in the territory prior to takeover 

remained in force until changed by the new power. However, under; 

3. Settlement – the laws of the new power would be immediately enforced, as the country was 

previously uninhabited and had no previous legal system.  

When Captain Cook first travelled to Australia („the Great Southern Continent‟) in 1788, travelling with 

the „First Fleet‟, he had with him a set of secret instructions. These instructions informed him that if he 

were to locate the continent, he should chart its coast, find out information about its people, cultivate the 

land and acquire consent to possess the land in the name of the British.  

When he arrived on the continent, he noted that there were inhabitants of the land. However, he noticed 

that they did not seem to be cultivating or fencing the land, and thus appeared to have no ownership over 

the land. By inference, Cook perceived that the inhabitants did not have a political culture or legal system, 

so based on his understandings, Australia was essentially „uninhabited territory‟ – „terra nullius’ – and 

thus could be settled in the name of the British.  

3.1.1       Terra Nullius 

Theory: The traditional Aboriginal concept of land ownership was unequivocally disregarded by the 

English settlers. They perceived the land as being „uninhabited‟, as possessing neither real ownership nor 

a legal system; a land of „terra nullius’. Governor Philip, the first governor of the colony of New South 

Wales (original title of Australia) thus perceived himself as having the right to declare English law as 

being the law of Australia when it was first settled. This appeared to be the case until 1992.  

Case: Mabo v Queensland (No 2) (1992) 175 CLR 1 

Facts: There were 3 islands in the Murray Islands archipelago to the north of Australia which had been 

occupied by the Merriam people before first European contact. In 1879, these islands were annexed and 

taken possession of by the Colony of Queensland. In 1882, the islands were reserved for the indigenous 

inhabitants of the Colony of Queensland, and in 1912, set apart for the use of the Indigenous people of the 

Queensland State.  

Then, in 1982, Eddie Mabo, David Passi and James Rice, members of the Merriam people, brought an 

action against Queensland and the Commonwealth in the High Court, claiming that the Commonwealth‟s 

sovereignty over the Islands was subject to the land rights of the Merriam people. Meanwhile, and despite 
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this claim, the Queensland parliament passed the Queensland Coast Islands Declaratory Act in 1985, 

declaring the Murray Islands as being vested in the Crown following their annexure in 1879.  

Ruling: In 1988, the High Court held, under S.109
3
 of the Constitution, that the Queensland Coast 

Islands Declaratory Act 1985 was invalid under the Commonwealth Racial Discrimination Act 1975. The 

facts of the Mabo case were then heard in 1992.  

The High Court ruled in 1992 that the Queensland law was “an unjust and discriminatory law that refused 

to recognise the rights of Australians”. Justice Brennan affirmed that certain pre-existing Aboriginal laws 

had survived settlement, particularly Aboriginal property law, and therefore Common and Aboriginal 

would exist side by side. This rejected the notion of Terra Nullius.  

However, Brennan J did hold that eventhough the Court had rejected the doctrine of Terra Nullius, the 

international laws that were prevalent at the time of Captain Cook was valid, as was the reception of 

British Law into Australia (ensuring the High Court did not declare itself out of existence!).  

Results/Principles of Mabo case: 

 

 

 

 

 

 

 

 

 

3.2       Reception of English Law 

Theory: When Australia was first „settled‟ in 1788, there existed a significant limitation as to the 

applicability of English law to settled colonies. This limitation was that: 

‘...colonists carry with them only so much of the English law as is applicable to their new situation and 

condition of an infant colony...’ 

This led to major confusion and uncertainty, as very little of English law was applicable to the new 

conditions in Australia. As a result, the Australian Courts Act 1828 was passed, which deemed that all 

laws and statutes that were applicable in England in 1828 were in force in New South Wales (the former 

                                                      
3
 S.109: When a state law and Commonwealth law are inconsistent, the Commonwealth law shall prevail to the extent of the 

inconsistency. 

 Doctrine of Terra Nullius was rejected, and Native Land Title was recognised.  

 Common Law was changed to co-exist with Native Land Title.  

  



title of Queensland, Victoria and New South Wales) and Van Diemens Land (Tasmania). This was the 

initial point of reception of British law in those states.  

For the other states – Western Australia, South Australia, ACT and Northern Territory – their dates of 

reception were the same dates as their foundation: 1829, 1836, 1911 and 1911 respectively.  

Subsequent legislation passed in England after the dates of reception were not deemed to be applicable at 

the time, but instead would “lie dormant until the occasion [arose] for enforcing them” (Gibbs J, 1979). 

3.3       Creation of Australian Court Structure 

Theory: When the British first came to settle Australia, Letters Patent – letters from the Crown 

containing public directions and instructions – were issued to create civil jurisdiction in the new colony. 

At the same time, legislation had been passed in England to create criminal court in Australia.  

However, these courts were run according to military lines and were largely in the hands of the governor 

at the time, Governor Macquarie. By 1814, pressure had been exerted upon the colonialists to establish 

independence of the judiciary from the executive and legislative branches of government – as all were 

largely in control by the governor.   

In 1823, the New South Wales Act 1823 was passed, establishing the Supreme Court of New South Wales. 

This Act accorded the judges the same security and independence from the government that English 

judges enjoyed as a result of the Bill of Rights Act 1689 and Act of Settlement 1701 (**see above**). 

This Act did great wonders for the new colony. By the time of Federation in 1900, the colonies (i.e. 

states) all had court systems comparable to the ones of today, comprised of three tiers: a) a Supreme 

Court; b) an intermediate District or County Court; and c) a lower, Magistrate Court.  

3.4       Evolution of Constitutional Government in Australia 

Theory:  

1823 

The New South Wales Act 1823 had begun the transformation of the colony from a de facto autocracy, 

with virtually all power invested in the governor, to a State bounded by constitutional rules.  In addition 

to creating a Supreme Court, the Act created a Legislative Council, which consisted of 5-7 members 

nominated by the Crown. The governor still had the right to enact legislation, but with two limitations:  

1. Legislation created had to be upon the advice of the Legislative Council. If one or more members 

of the Council disagreed with the legislation, it was not to become law (except in certain 

circumstances eg. legislation with regard to rebellion or insurrection).  

2. The governor could not enact laws that would inconsistent, or repugnant, with the laws of 

England – the Supreme Court was given jurisdiction to ensure this. 

1828 

However, the New South Wales Act 1823 was only intended to be a temporary measure, to expire in 1828. 

Accordingly, in that year, the Australian Courts Act 1828 was passed, which, amongst other things: 



a) Increased the size of the Legislative Council to between 10-15 members; and 

b) The Governor could no longer ignore the advice of the Legislative Council under any 

circumstances; all law had to be passed upon the recommendation and agreement of the Council.  

1842 

The Australian Courts Act 1828 was also considered to be a temporary measure until the colony was 

ready for responsible government. In 1842, the Australian Constitutions Act 1842 was formulated, a) 

increasing the number of members in the Legislative Council to 36, and b) leaving very little power in the 

hands of the Governor. The Governor was still able to introduce bills, but the Council had the discretion 

of choosing to reject or pass such bills. However, the Governor was still empowered to give or withhold 

Royal Assent to bills, a role that Governors, and the Governor-General in federal law, still possess today.  

A further development out of the Act of 1842 was that the notion of three separate branches of 

government – legislative, executive and judicial - had been created for the first time. 

 1850 

In 1850, the Australian Constitutions Act (No 2) was introduced. This Act provided for the eventual 

creation of the States of Victoria and Queensland as distinct from New South Wales. The Act also 

afforded for colonies to establish full responsible government. The following series of events ensued:  

 1853: The New South Wales Legislative Council forwarded a constitutional bill to England, 

providing for a bicameral system of government i.e. the creation of an elected lower house and 

appointed upper house. This bill was subsequently enacted.  

 1855: New South Wales, Tasmania and Victoria all adopt the bicameral system of parliament.  

 1856: South Australia also adopts a bicameral system of parliament.  

 1859: Queensland adopts a bicameral system of parliament.  

 1865: Victoria begins to develop its own legal system, creating the Colonial Acts Validity Act 

1865. Previously, no States had been allowed to enact legislation which was inconsistent with 

British legislation. This Act allowed the States to enact legislation which was inconsistent with 

British legislation, so long as laws were not inconsistent with British legislation specifically 

directed at Victoria. These Acts were said to be of paramount force. Further, this law did not 

allow Victoria to enact laws beyond its boundaries.  

 1890: Western Australia proceeds to adopt a bicameral system of parliament.  

 1901: The Commonwealth of Australia Constitution Act 1901 was codified, with the same 

limitations imposed upon it as those in the Colonial Acts Validity Act 1865. 

 1931: The Statute of Westminster is passed in England, allowing the Australian Commonwealth 

to make any laws they wish without limitations from English laws. However, the limitations of 

the Colonial Acts Validity Act 1865 were still in force in the states.  

 1986: The aforementioned limitations are no longer applicable to the States under the Australia 

Act 1986.  

Australia‟s legal independence from England was a long and arduous process, and England is largely 

uninvolved in Australian law making today, bar one accommodation: the requirement of Royal Assent 

when passing bills.  



3.5       Federation Movement 

Theory: For many years, the colonies had held a distrust of each other. Nonetheless, the desirability of a 

unified country had long been discussed, and what eventually overcame the distrust between the colonies 

was a shared fear of French and German expansionism in the South Pacific. The following series of 

events eventually led to Federation:  

 1891: A National Australasian Convention is held in Sydney, from which came a draft bill for a 

federal Constitution.  

 1897/8: Referenda are held and subsequently passed across all colonies for the creation of a 

Federal Constitution.  

 1900: The Commonwealth of Australia Constitution Act 1900 is passed forming an Australian 

Constitution.  

 1901: The Australian Constitution comes into effect, creating a federation of the States. This 

divided legislative powers between the parliaments of the six states – Victoria, New South Wales, 

South Australia, Western Australia, Queensland and Tasmania – and a new, national parliament: 

o The Commonwealth (national) parliament was given power to legislate on specific topics 

eg. tax, immigration, trade and commerce, and other mattes of national regard.  

o The State parliaments were given power to legislate on almost all areas of law which 

were not regarded as part of national responsibility, such as defence and coinage.  

As a consequence, the States may legislate in almost all areas with one limitation; that is, S. 109: if any 

State laws are inconsistent with Commonwealth laws (eg. may enter into areas of Commonwealth law), 

the Commonwealth law shall prevail. 

3.6       Constitutions 

Theory: Constitutions are specific legal documents setting out the framework, principal organs of 

government, and their relation one another. In Australia, there is one Constitution in each State, as well as 

one for the Commonwealth of Australia. Constitutions establish a system of government, on a federal as 

well as state level. However, it is not a complete description of the government.  

Amongst other things, the Australian Constitution provides for the following:  

- Establishes a federal system of government.  

- Divides powers into legislative (parliament), executive (government) and judicial (courts).  

- Confers law making powers on the Commonwealth and States. 

- Enshrines the concept of the separation of powers.  

- Underpins the concept of responsible government.  

However, it does not provide for the following:  

- The necessity for a prime minister or cabinet.  

- Does not provide for Bill of Rights. There are, in fact, only 7 rights enumerated in the 

Constitution, 5 of which are express and 2 of which are implied.  

 



Express 

 S. 92: The right of free interstate trade and commerce. 

 S. 116: The right to be free to choose whatever religion one desires, or to choose no religion. 

 S. 117: The right to be free from discrimination on the basis of statehood. 

 S. 80: The right to a trial by jury 

 S. 51 (xxxi): The right that the government may only acquire on just terms.  

Implied:  

 The right to vote in Commonwealth elections if able to vote in state elections.  

 The right to have freedom in political communication.  

3.6.1       Division of Powers 

Theory: The Commonwealth Constitution affords for a Separation of Powers between the 

Commonwealth and State Parliaments:  

 S. 51: Enumerates the areas in which the Commonwealth is entitled to make laws. In this way, 

the Commonwealth has less law making power than the states; that is, the Commonwealth are 

limited to the range set out in this section, whilst the states have unfettered law making powers 

state matters.  

 S. 106: As state constitutions were established prior to the Commonwealth constitution, when the 

Commonwealth constitution came into being, this section was established to preserve state power.  

 S. 109: Explains instances in which Commonwealth law overrides state law: when a state law is 

inconsistent with a Commonwealth law, the Commonwealth law shall prevail, and the state law 

shall, to the extent of the inconsistency, be invalid.  

Parties expressed under the Constitution include the:  

 Government – the ruling party from which the cabinet is formed, the leader of which becomes 

prime minister (**prime minister and cabinet not expressed in Constitution**). Each minister is 

given the responsibility of running one or more government departments.  

 Crown – the Queen („Crown‟) is represented in the Commonwealth by the Governor-General, 

and by a Governor in each of the states. The Crown is commonly used to describe the legal 

personality of the government. Thus, criminal litigation is often carried out in the name of the 

Crown. But because Australia is a Federation, Crown can be used to interchangeably to describe 

the Commonwealth or the States.  

NOTE! The Australian legal system is known as a Constitutional Monarchy, possessing a parliament, 

government and monarch, but has adopted elements of the American Washington System with regards to 

its separation of powers (see below).  

  



3.7       Principles of Australian Legal System 

Theory: The Australian legal system is underpinned by a range of principles. Two of the most important 

include:  

i. The Rule of Law – no man or woman is above the law, including the people that made the law. 

Everyone in the country has to act in accordance with the laws of the country – including the 

government itself. This is the basis of why the government cannot act in an arbitrary manner, but 

must instead find a specific rule for the basis of their actions.  

ii. Separation of Powers – the Australian legal system is divided into three powers: 

 

a. Legislative Power – Parliament, which has the power to make law.  

b. Executive Power – Government, which has the power to enforce and carry out law.  

c. Judicial Power – Courts, which have the power to interpret the law. 

All 3 powers are assumed to be separate and do not overlap, negating the abuse of power which may 

otherwise result. However, the separation between the powers is not so clear cut (eg. The Governor-

General, part of the executive branch, has the power to appoint judges to judicial branch). However, in 

theory, they are meant to be separate.  

3.8       Law-Makers 

Theory: Law in Australia is made through the following means:  

a) Legislation by parliament – parliament enacts statutes that create the laws of the country.  

b) Delegated legislation – legislation delegated to councils to be made with regards to civil 

ordinances eg. parking laws.  

c) Judicial precedents – decisions of judges in cases create principles of law which society is 

required to follow.  

NOTE! Statute law always prevails over case, or judge made law.  

3.9       Judges 

Theory: Judges are appointed by the Governor-General at the Federal level on recommendation
4
 of the 

Federal Cabinet, and at state level by the State Governor, on recommendation of the State Cabinet.  

The term of judges is fixed when they are appointed to preserve their independence from the government. 

Judges can be dismissed on account of „bad behaviour‟ only, not for making judgments which aren‟t in 

accordance with the political views of the government. „Bad behaviour‟ can amount to, amongst other 

things, withholding judgments for overly long periods at a time.  

In accordance with S. 72 of the Constitution, judges have to retire at the age of 70.  

  

                                                      
4
 Recommendations are always accepted. 



There are many factors that are considered by the State and Federal Governments before they appoint 

judges. Factors include:  

 Formal qualifications – judges must have, at the very least, a law degree. 

 Seniority – judges must have practiced as lawyers for many years, and are usually QCs before 

appointment.  

 Respect – have to have been consulted widely and trusted by the community.  

 Political philosophy – may be a factor, but not as big a factor as in other countries eg. US.  

 Characteristics – in the past, judges were white, male barristers, but it is now a lot more diverse. 

3.9.1       Judicial Independence 

Theory: Judicial independence is preserved in the following ways: 

a) Judges are insulated from government pressure when making hard decisions.  

b) Only independent Senior Counsel (SCs) can be appointed to the Bench.  

c) Judges cannot be sacked, no matter how perverse their judgments may be.  

d) Judges cannot be sued for judgments in accordance with their normal judicial functions. If a 

judgment is made which a party isn‟t happy with, appeals have to be made.  

3.10       Victoria – Charter of Human Rights and Responsibilities 

Theory: The Charter of Human Rights and Responsibilities („the Charter‟) came into force on January 1, 

2008. It is an Act of parliament which provides guidance as to how legislation is interpreted in Victoria.  

It requires courts and tribunals to interpret statutory provisions in way that is compatible with human 

rights. However, it cannot strike out an Act, or provision of an Act, if it is found to be incompatible with 

a human right; it can just make declaration of incompatibility, stating its inconsistency with a human right 

and suggesting how it may be altered.  

The Charter has the following purposes: 

- To set out the human rights that Parliament seeks to protect.  

- Ensures that statutes are interpreted in a way that is compatible with human rights.  

- Imposes an obligation on public authorities to act in way that is compatible with human rights – 

not just on parliament and the courts.  

- When creating legislation, it requires statements of compatibility with human rights to be 

prepared before bills can be introduced into parliament.  

- Confers jurisdiction on the Supreme Court to declare that a statutory provision cannot be 

interpreted consistently with a human right
5
.  

                                                      
5
 In only one case has a Statement of Incompatibility been made: R v Momcilovic (‘M’). Under S. 5 of the Drugs, Poisons and 

Controlled Substances Act 1981 („the Act‟), an occupier of premises in which drugs are found is deemed to be in possession of 

those drugs unless he/she can satisfy the court to the contrary. The Court of Appeal held that M was required by S. 5 to prove to 

the jury‟s satisfaction that she was not in possession of drugs, thus reversing the burden of proof.  

 

The Court held that the burden of proof imposed by S. 5 of the Act infringed upon the presumption of innocence under S. 25 of 

the Charter. However, the Court noted that the making of the declaration of inconsistency did not affect the validity of S. 5. 



4.1       Types of Law 

Theory: There exist many different types of law, including the following:  

i. Public law – law that affects the entire community, such as law with regards to criminal activity 

or the environment. Includes criminal law, constitutional law and administrative law, amongst 

others. 

ii. Private law – law relevant to individuals. Includes property law, contract law, trusts and equity.  

iii. Civil law – law that deals with the enforcement of rights of individuals i.e. „person to person‟. 

Includes property law issues, defamation issues and contractual issues.  

iv. Criminal law – matters affecting the stability and peacefulness of the wider community
6
. 

v. Common law – judge made law. Also refers to the Common Law System of Australia, which 

incorporates Common Law (judge-made law) and Statute Law (parliamentary-made law).  

vi. Constitutional law – law that relates to interpretation of the Constitution.  

vii. Statute law – law made through acts of parliament.  

4.2       Common Law System v Civil Law System 

 

 

 

 

 

 

 

 

 

 

4.3       Equity 

Theory: The Equity System was developed to modify Common Law. Common Law was seen as 

originally, very rigid, so parties began approaching the chancellor to conduct cases on more „fair‟ 

principles. This led to the creation of the Chancery, a body of judges who had previously been priests. 

Due to their nature, these judges were a lot less formulaic about the law and more in tune with principles 

of fairness.  
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 NOTE: Criminal law charges are between the Crown and the relevant party, whereas civil law charges are between parties i.e. person to person.  

TOPIC 4: Law Systems and their Procedures 

Common Law System 

 Incorporates judge-made law as well as 

legislation.  

 Legal principles develop from cases.  

 Uses adversarial procedures.  

 Cases are usually one, continuous 

hearing.  

 Embodies a culture of the rights of the 

accused („innocent until proven guilty‟). 

 Is intended to take into account 

community values.  

 Is based upon the doctrine of precedent 

(facts and rulings of previous cases 

being binding on future, like cases). 

Civil Law System 

 Evolved with the rediscovery of Roman law 

texts.  

 Based upon a codification of the law, as 

opposed to case developed law.  

 Affords easier accessibility of the law. With 

more „written down‟, it is easier to sift through 

than cases.  

 Uses inquisitorial procedures, where the judge 

intervenes a lot more in cases. 

 Judges have a bureaucratic status and function.  

 Judges reason from general rules to particular 

cases.  

 Values universality of the law.  

 Adjudication aspires to deliver justice. 

 Hearings are in various stages, as opposed to 

one, continuous hearing.  



4.4       World Legal Systems 

Theory: As shown below, there are many different types of legal systems the world over: 

 

 

 

 

 

 

 

4.5       Criminal v Civil Law 

Theory: A crime involves a wrong committed against the community. Civil law deals with the 

enforcement or rights of individuals/restitutions of wrongs against individuals.  

Further, the standard of proof is much higher in criminal cases, due to the severity of the charge: 

- Civil Cases: On the balance of probabilities – „which parties case is more probable‟ 

- Criminal Cases: Beyond a reasonable doubt, of guilt or innocence – there must not be a shadow 

of a doubt either way.  

4.5.1       Criminal Procedure 

Theory: Criminal procedure involves the steps taken in bringing a criminal case to trial. The majority of 

criminal cases are heard in the Magistrates’ Court
7
. 

4.5.2       Civil Procedure 

Theory: Civil procedure enumerates the rules that organise the way a civil trial is conducted. These rules 

explain: 

- How a lawsuit must be commenced. 

- How parties are meant to interact with one another.  

- The types of pleadings, motions and orders allowed in civil cases. 

  

                                                      
7
 Cases are called trials in higher courts (Supreme and County) and hearings in lower courts (Magistrates‟, Family). 

 



4.6       The Adversarial System 

Theory: The following features are present under the adversarial system, the system observed in 

Australia: 

i. The conduct of the system is left substantially in the hands of the parties; the judge takes back 

seat in cases, listening to parties arguments as opposed to getting involved in questioning.  

ii. Evidence is generally elicited by each party calling witnesses.  

iii. The role of the judge is to preside and act as a form of umpire, as opposed to interventionist.  

iv. The judicial function is designed to be concentrated into one, continuous hearing.  

v. Compliance with the rules of the court is, in general, enforced only at the request of the parties 

(eg. Objections). 

4.6.1       Arguments for and against adversarial system 

For 

- It guarantees an independent judiciary who does not get involved with the parties‟ arguments.  

- Each party will put in optimal effort to present their facts and legal arguments, whilst discrediting 

the other party‟s arguments, without reliance on the judge to do so.  

- It is a system which has withstood the test of time in Common Law systems. 

Against 

- Assumes there is equality between parties, which isn‟t always the case: 

o Not everyone has equal access to legal representation.  

o Parties which do not pay as much for representation may be left with a poorer 

representative.  

4.7       ADRs 

Theory: ADRs or Alternative/Appropriate Dispute Resolution refers to methods other than litigation 

which may be more appropriate to resolving disputes (in times of timeliness, cost etc). ADRs include: 

- Negotiation 

- Mediation 

- Conciliation 

- Arbitration 

- Family Dispute Resolution 

4.8       Lawyers – Origin and in Victoria 

4.8.1       Origin 

Theory: In the 12
th
 and 13

th
 centuries, it became too time costly to seek the King‟s Bench or travel to 

Westminster whenever you were in need of legal assistance. This led to the creation of attorneys, from 

the French for „to stand in one‟s turn‟ – „a tourner‟.  



The formation of the attorney led to a great demand for legal representation in one locality. This led to the 

creation of barristers, who would stand in court and plead an argument. The name barrister originates 

from the fact that such people could approach the bar of the court. By the 15
th
 century, the traditional 

legal clerks led to the emergence of solicitors, until eventually, solicitors and attorneys merged into one 

group. The highest rank of the profession was replaced with QC – or Queen‟s Counsel. QCs were 

traditionally legal leaders within their community.  

4.8.2       In Victoria 

Theory: In 1841, the first barristers were admitted to practice in Victoria. By 1900, the Bar had been 

formally established, with the „Bar Roll‟ being introduced in 1902. 

Lawyers in Victoria are known „legal practitioners‟. When admitted into the profession, one is known as a 

Barrister and Solicitor of the Supreme Court of Victoria, and may work as either a barrister or solicitor: 

- Barristers: Work largely for themselves and rely on work from solicitors. They perform work 

mostly related to litigation, appearing and standing in court to present arguments. If a legal 

practitioner chooses to work as a barrister, they may only conduct barrister work.  

o There are around 1,800 barristers in Victoria today. 

o To be a barrister, one needs to „read‟ for 9 months i.e. work for a mentor and pass the bar 

exam.  

- Solicitors: Solicitors can work for others. Whilst they don‟t appear in court to present arguments, 

they can appear as advocates in court, assisting barristers. They perform a mixture of litigation 

and transactional work, such as contracts, wills and handling the sale of properties. 

NOTE! Solicitors are regulated by the Legal Services Board in accordance with Legal Profession Act 

2004. In terms of regulation, solicitors must comply with the following:  

- Regulation of advertising. 

- Cannot have conflicts of interest with the parties they represent. 

- Have limitations on the amount of borrowings they may procure from their clients.  

- Must attempt to minimise delays in handling client‟s cases.  

- Must endeavour to effectively and promptly communicate with clients.  

4.9       Legal Aid 

Theory: Legal Aid is quasi-government organisation, paid for by the government to dispense free legal 

advice. To be eligible for legal aid, one has to fulfil the following criteria: 

i. The ‘means’ test – can the party afford to pay for representation? If they can, Legal Aid won‟t 

dispense advice.  

ii. The ‘merits’ test – is it meritorious for Legal Aid to represent the party? Will differ depending 

on whether there is high/low chance of jail time/acquittal.  

iii. Other guidelines for specific types of cases.  

If parties do not fall within the Legal Aid guidelines, they may resort to self-representation. This is often 

of great difficulty to parties, especially when they don‟t understand court terminology and formality.  



5.1       Court Hierarchies 

Theory: Courts are arranged into hierarchies for the following reasons:  

 Appeals – when and if parties are displeased with the outcome of a case in a lower court, parties 

may appeal the case on points of law to higher courts.  

 Differing levels of complexity and seriousness – different courts hear different types of matters, 

based on their complexity and seriousness.  

o EG: The Supreme Court, the highest court in the state hierarchies, hears more serious 

matters, such a murder and treason, whilst the Magistrates‟ Court, the lowest court in the 

state hierarchies, hears less serious matters, such as traffic offences.  

 Original and appellate jurisdictions – the types of cases that courts may hear i.e. their 

jurisdiction is dependent upon their level in the hierarchy. There are three types of jurisdictions: 

o Original jurisdiction – the types of cases courts may hear for the first time. 

o Appellate jurisdiction – the types of cases courts may hear when an appeal is made.  

o Inherent jurisdiction – jurisdiction derived from the Common Law System, as opposed 

to derivation from statutes
8
. Courts with inherent jurisdiction have no limits on the 

matters they may hear.  

5.1.1       Court Hierarchy – Victoria 

Theory: The jurisdiction of the Victorian court hierarchy is as follows: 

I. Magistrates’ Court
9
 – is the lowest court in the hierarchy. Its original jurisdiction in: 

a. Civil matters – claims up to the value of $100,000.  

b. Criminal matters – hears and determines all summary offences (cases which are less 

serious with no jail term), as well indictable offences hearable summarily (more 

serious offences, but which can be heard in the lowest court. Does not include matters 

such as murder, rape and treason.   

c. The Magistrates‟ Court also hears bail applications and committal hearings (hearings to 

determine whether there is enough evidence to go to trial). 

II. County Court – is the intermediate court in the hierarchy. Its original jurisdiction in: 

a. Civil matters – unlimited jurisdiction.  

b. Criminal matters – hears all indictable offences (serious offences with potential jail 

time), except murder and treason.  

c. Appellate jurisdiction: May hear appeals from the Magistrates‟ Court.  

III. Supreme Court – is the highest court in the hierarchy. Its original jurisdiction in:  

a. Civil matters – unlimited jurisdiction.  

b. Criminal matters – unlimited jurisdiction – may hear all offences, including murder 

related offences and treason.  

c. Appellate jurisdiction – may hear appeals from the Magistrates‟ and County Courts.  

                                                      
8
 Besides for the Supreme Court, which is the only court to exist out of the Common Law system, all other courts are set up by 

statute. For example, the Magistrates‟ Court was created via the Magistrates’ Court Act 1989. The Act confers that the MC is the 

lowest court in which matters are originally heard, and has no appellate jurisdiction. 
9
 Two points on the MC: 1. Magistrates‟ Courts have magistrates, all others have judges; 2. Matters are called hearings in the 

MC, trials in all other courts.  

TOPIC 5: Case Law and Precedent  



IV. Court of Appeal – otherwise known as the Full State Supreme Court, this court is the appellate 

division of the Supreme Court. It is known as the „Full‟ court because the full quorum of 3 judges 

sit, as opposed to 1 in Supreme Court trials. It hears appeals from both the County and Supreme 

Court. 

5.1.2       Court Hierarchy – Federal 

Theory: Courts in the federal hierarchy are as follows:  

 High Court of Australia – is the highest court in the country. Its original jurisdiction includes: 

o Interpretation of the Constitution.  

o Hearing matters of general public concern.  

o Appellate jurisdiction: Can hear appeals from all state Supreme Courts, as well as the 

Federal Court.  

 Federal Court – court at the federal level; on the same level as the Family Court.  

o Single judge: Has original and some appellate jurisdiction. 

o Full court (3 judges): Appellate jurisdiction, including jurisdiction to hear appeals from 

state and territorial courts.  

 Family Court - court at the federal level; on the same level as the Federal Court.  

o Single judge: Has original jurisdiction, as well as appellate jurisdiction in family matters 

from MCs of the territories and the Federal Magistrates’ Court.  

o Appeal division: Has appellate jurisdiction. 

 Federal Magistrates’ Court – has limited original and appellate jurisdiction in federal matters. 

Can also hear limited matters under the Family Law Act 1975.   

 

 

 

 

 

 

 

 

 

 

 

  



5.2       Legal Precedents 

Theory: The rules of the Common Law are found in past cases. When judges make their decisions, they 

provide written reasons for their decisions. These reasons contain propositions of law, which form 

precedent, and which are used to decide later cases.  

- When deciding whether decisions need to be followed in relation to precedent, the following 

factors need to be considered: 

o Are the facts of a previous case materially similar to the facts of the current case? If so, 

the previous case‟s ruling is binding upon the current case.  

o Is the legal principle of the previous case applicable to the current case? If so, the 

previous case‟s ruling and principle are binding upon the current case.  

Under Common Law, previous cases are read to help predict how judges will decide in future cases. 

  



5.2.1       Legal Reasoning 

 

 

 

 

 

 

 

 

Theory: Three methods of legal reasoning are applied to dealing with precedent under Common Law:  

I. Inductive Reasoning – identifying and formulating a legal rule derived from observation of a 

number of particular cases.  

II. Deductive Reasoning – applying a present legal rule to a particular set of facts.  

III. Analogical Reasoning – determining whether the facts in the current case are sufficiently like the 

facts in another case, in order to apply the rule from the previous case to the current.  

Applying the doctrine of precedent to the Judgment of King Solomon, two quasi-legal principles may be 

derived:  

a) The natural/birth mother has the better right to the child.  

b) The child should go to the person who cares most for its welfare. 

Scenario 

Mrs A abandons her infant son to flee from imminent personal danger during a revolution. Her servant, Mrs B, raises the 

boy as her own son. Peace is restored soon after, but Mrs A does not come back for the boy. Five years later, Mrs A 

returns and demands the return of her son.  

Using the Judgment of Solomon as precedent:  

 

 

 

 

 

 

Judgment of King Solomon 

The story is recounted in 1 Kings 3:16-28. Two young women who lived in the same house and who both had an infant son 

came to Solomon for a judgment. One of the women claimed that the other, after accidentally smothering her own son while 

sleeping, had exchanged the two children to make it appear that the living child was hers. The other woman denied this and 

so both women claimed to be the mother of the living son and said that the dead boy belonged to the other. 

After some deliberation, King Solomon called for a sword to be brought before him. He declared that there was only one fair 

solution: the live son must be split in two, each woman receiving half of the child. Upon hearing this terrible verdict, the 

boy's true mother cried out, "Oh Lord, give the baby to her, just don't kill him!" The liar, in her bitter jealousy, exclaimed, "It 

shall be neither mine nor yours—divide it!" 

The king declared the first mother as the true mother and gave her the baby. King Solomon's judgment became known 

throughout all of Israel and was considered an example of profound wisdom. 

 

Induction 

Solomon awarded custody to the 

natural mother  

Therefore; 

The natural mother has the better 

right to custody (legal principle 

applied from Solomon case) 

 

Deduction 

The natural mother has the better 

right to custody (present rule) 

Mrs A is the natural mother 

Therefore;  

Mrs A should be granted custody. 

Analogy 

In this case, are the facts 

sufficiently like the Solomon case 

that it should be covered by the 

same rule? 

If facts are materially alike, 

precedent should be applied (matter 

of interpretation).   

 

http://tools.wmflabs.org/bibleversefinder/?book=1%20Kings&verse=3:16-28&src=HE


5.2.2        Reading and analysing cases 

Theory: The following procedure should be adopted when analysing cases:  

I. Where is the matter being heard? What is the level of the court? This determines what the 

court is, where the court is in its hierarchy, its jurisdiction, and how seriously the precedent will 

be taken.  

II. ‘Who is suing whom? For what?’ These facts indicate why the case is in the court it is in.  

III. Facts. The facts of the case have to be understood to understand the law that applies to those 

facts.  

IV. Procedural history? This determines why the matter is in that particular court and/or if it has 

been appealed.  

V. Arguments? This determines the foundation of each party‟s case. In most cases, parties bring 

numerous cases on which to justify their action.  

VI. Who won? The decision at the end of the case. Why the party won, and most crucially: 

a. Has a principle been laid down to be applied as future precedent? Or; 

b. Have the judges applied a precedent from a previous case? 

5.3       The Doctrine of Precedent 

Theory: The doctrine of precedent is fundamental to the study and practice of Common Law. The 

doctrine is premised upon the following notions:  

 Courts are bound to follow the decisions of higher courts in the same hierarchy.  

 Decisions in lower courts/courts in other hierarchies are not binding, but can be persuasive.  

 Superior courts are either:  

o Bound by their prior decisions.  

o Reluctant to depart from their previous decisions. 

5.3.1      Precedent – Relevant Terminology 

 Applying – when courts are faced with the decision of a higher court in the same hierarchy and 

attempt to discern whether the facts in the previous case are materially similar to require that 

court to follow the previous decision.  

 Distinguishing – when courts determine that the facts in a previous higher case are materially 

different, and that the precedent will not be followed.  

 Following – when courts determine that the facts of a previous case are materially different, but 

the principle is similar enough to be followed in the current case.  

 Approving – when courts higher in a hierarchy agree with the decision of a lower court in the 

same hierarchy.  

 Affirming – when the appellate court agrees with the decision of the previous court.  

  



5.3.2       Precedent – Arguments For and Against 

 

 

 

 

 

 

 

 

5.3.3       Precedent – History and Development 

Theory: The „Declaratory Theory‟ of Common Law suggests that: 

Judges don’t make law; they extract rules and principles that have ‘always been there’ 

That is to say, the principles of Common Law have always existed, and judges merely discover the law as 

they proceed from case to case.  

The notion of the doctrine of precedent was founded upon the following notion:  

‘Stare decisis et non quieta movere’ – ‘Stand by the decision and don’t disturb the peace’ 

Judges are therefore bound under Common Law to observe and „stand by‟ previous like decisions, to keep 

the law fair and ruling more predictable and logical.  

History 

- Originally, cases were reported in English Yearbooks, dating from the mid 13
th
 century. 

However, these were private and unsanctioned records.  

- From the 16
th
 – 19

th
 century, these Yearbooks were replaced with Nominate Reports. These 

were, once again, produced by private reporters under their own names, and were unsanctioned.  

- From 1865, precedent became strictly binding due to the advent of the Authorised Law Reports. 

The Council of Law Reporting took over the mantle of law reporting, and was officially 

sanctioned to do so. 

  

For 

 Fairness – based on the notion that „like cases 

should be treated alike‟; aids stability in the 

legal system. 

 Limits judicial-law making – prevents 

„unelected‟ people (i.e. judges) from making 

law.  

 Reduces disputes – as rulings are based on 

prior, known, decisions, the law is more 

stable/less uncertain.  

 Reduces court time – instead of judges 

determining their ruling from scratch, they base 

their judgment on previous like decisions.  

Against 

 Laws are made ‘undemocratically’ 

– judges pass laws without the 

consent of the public. This preserves 

wrongly decided cases and unjust 

decision.  

 Judges have too much discretion – 

judges are accorded too much 

discretion in determining legal 

principles; don‟t consult with the 

public/advisors.  



5.4       Ratio Decidendi and Obiter Dictum 

 Ratio Decidendi – the rule/principle relied on from a previous case to decide any issue necessary 

to the current court‟s decision.   

 Obiter Dicta – any proposition of law that was not the basis for the decision.  

The ratio is reason for the decision in a previous case
10

. Everything else is obiter. When dealing with 

cases, the practice is to determine the ratio from the obiter.  

Obiter remarks include the following: 

 An observation in the course of argument.  

 Application of the law to a hypothetical situation. 

 A statement of the background law
11

. 

 Remarks indicating how the decision fits in with other principles of law.  

Problems in finding the ratio 

1. Judges don’t clearly indicate which remarks are obiter, and which constitute the ratio.  

2. Judges don’t state the ratio expressly, or state the same ratio in different ways.  

3. Judges often use alternative and divergent lines of reasoning to support their decision.  

4. Generality – it is difficult to determine whether the principle enunciated is for the particular case, 

or is more widely applicable.  
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 Difficulties arise with determining the ratio in multi-judge courts. When many judges are arbitrating a case, many seemingly 

different „rationes‟ may be expounded. Determining the intersecting logic of these rationes determines the ratio of the court in its 

entirety.  
11

 Caution is required when dealing with background statements; sometimes background statements may be leading up to the 

principle, in which case, they constitute part of the ratio.  



5.4.1       Application  

Case: Cohen v Seller 

Facts: Cissie Cohen and Nathan Sellar were engaged to be married in August 1923. In December 1923, 

Nathan gave Cissie a single stone diamond ring worth £30 as an engagement ring in contemplation of 

marriage.  

Unfortunately, Cohen and Sellar used to fight a lot, finally breaking up in December 1924. Both parties 

claimed that the other one broke off the engagement.  

Who is suing whom? For what?: Cohen sues Sellar for breach of promise of marriage (English High 

Court). Meanwhile, Seller sues Cohen for return of the engagement ring (English County Court). Sellar‟s 

claim is removed into the High Court as a counter-claim. Thus: Plaintiff: Cohen; Defendant: Sellar. 

Procedural History: Case is set down for trial in the English High Court before a civil jury. 

Ruling of Jury:  

- Jury found that Sellar had broken the promise to marry.  

o Seller provided no legal justification for breaking off marriage.  

- Reward was ordered for special and general damages.  

Ruling of Judge (in regard to ownership over the ring): 

Judge held for Cohen on the following grounds (ratio): 

“If a woman who has received a ring refuses to fulfil the conditions of the gift, she must return it. So, on 

the other hand, I think that if the mean has, without a recognised legal justification
12

, refused to carry 

out his promise of marriage, he cannot demand the return of the engagement ring”
13

 

Principle of Case
14

: 
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 Legal justification: A legal justification for breaking off a marriage is a valid explanation as to why the marriage was broken 

off. Valid justifications include where: 

- Marriage may be illegal under law (eg. the party breaking the marriage is currently married) 

- The other party is of the wrong gender. 

- The other party is underage.  

The other party is a relation of the „breaching‟ party eg. sister 

 
13

 Other points made in logical progression towards the final reasoning of the judge‟s decision are considered to be part of ratio. 

All other discussion (of possible dissolution of engagement by a) mutual consent; b) death or c) disability are considered obiter.  

 
14

 How far does the precedent go? 

- Is it limited to man giving a ring to a woman, or can it apply to same sex couples as well? 

- Is the precedent specifically about an engagement ring, or can it cover other types of gifts? If so, which ones?  

These considerations are up to future judges to decide. 

 If the woman breaks off an engagement, she must return the ring. 

 If a man breaks off the engagement without legal justification, he cannot claim the ring back.  



Ratio: Problems with multi-member courts 

Theory: In courts and cases where more than one judge presides, problems with discerning the ratio may 

arise: 

- Equally divided courts: Courts may reach a hung decision in cases where there is an even 

number of judges.  

o Solution: Most courts are not equally divided; many have sittings of 3, 5 or 7 judges.  

 If the High Court is equally divided, the Chief Justice gets the deciding vote 

(Judiciary Act 1923, S. 23). 

 If the Court of Appeal is equally divided, the Senior Judge of Appeal gets the 

deciding vote (Supreme Court Act 1912). 

- A majority may often agree on the final decision, but sometimes for different reasons. 

o Solution: Locate points which judges agree upon to determine ratio of the court.  

5.5       Precedent – Binding and Persuasive 

5.5.1       Distinguishing Precedent 

Theory: Sometimes, judges may argue that the case over which they are presiding is not sufficiently like 

the previous case, to the extent that it should not be covered by the same rule. In such events, the judges 

are said to be distinguishing from the precedent case.  

Judges may seek to distinguish from precedents on the following grounds: 

- Distinguishing on facts: If the current facts are materially different from facts of another case, 

leading to a conclusion that the precedent set by the previous case is inapplicable. 

- Statement of law was too wide: If the previous ratio was too general and „wide‟, and judges seek 

to create a precedent which is more narrow and defined.  

- Precedent is too old
15

 – changes in social conditions can render precedents outdated.  

- Precedent is simply unsatisfactory 

- Precedent is ‘wrongly decided’ – („per incurium’ – ‘for want of care’) – when previous court 

decisions are deemed to have been incorrectly decided. Lower courts would never argue such.  

5.5.2       Persuasiveness of Precedent 

Theory: Decisions in lower courts in the same hierarchy, and courts from different hierarchies, are not 

binding upon the decision of a higher court in the initial hierarchy. However, they may still prove to be 

persuasive in determining the decision of a current case. Persuasiveness of a non-binding precedent is 

determined on the following characteristics: 

- Standing of the Court – eg. A Supreme Court decision in another hierarchy may have weight in another hierarchy 

- Standing of the Judge – arguments of well-respected judges have greater persuasiveness over other jurisdictions. 

- Quality of the Court’s reasoning – the more reasoned and logically divulged a court‟s argument is, the more 

persuasive it becomes.  

- Extent of decision being followed – an extensively used precedent may be persuasive on another hierarchy.  
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 NOTE: Precedents do not have „shelf-lives‟, as it were, and can only be overturned. There does not come a time when 

precedents are no longer valid. 



5.5.3       Persuasiveness of Precedent – English Court Hierarchy 

Theory: Due to its reception of Common Law and its long-standing legal relationship with England, 

Australia‟s court system was long a part of the English court system. Three English courts in particular 

were very influential over Australia‟s legal system: 

 House of Lords – was the final Court of Appeal for most cases in the United Kingdom up until 

2009, when it was replaced by the Supreme Court of the UK. The House of Lords was a 

parliamentary house, but exercised judicial functions through a select group of „law lords‟. 

 Privy Council – was the final Court of Appeal for cases in overseas British jurisdictions (eg. 

Australia, Canada, Hong Kong). However, Australia can no longer appeal to the Privy Council.  

 English Court of Appeal – 3 judges preside over each case in the English Court of Appeal. 

Because of the volume that the court hears, it has become very influential over the development 

of precedent. The court is comprised of 2 branches: 

o Civil Division – which is presided over by the Master of the Rolls (MR).  

o Criminal Division – which is presided over by the Lord Chief Justice.  

Privy Council 

Australia abolished appeals to the Privy Council in 3 steps: 

1. Privy Council (Limitation of Appeals) Act 1968 – this Act ended appeals from Australian courts 

on federal matters only.  

2. Privy Council (Appeals from the High Court) Act 1975 – this Act ended all appeals from the High 

Court of Australia to the Privy Council (can no longer appeal).  

a. Viro v R: Unanimous decision by all 7 judges of the High Court of Australia that the 

High Court was no longer bound by Privy Council decisions, whenever they were made 

(no longer bound). 

3. Australia Acts 1986 – individual Australia Acts were enacted across the country, ending: 

a. All appeals from state Supreme Courts to the Privy Council. 

b. All limitations put in place by the Colonial Laws Validity Act 1875 on state courts.  

With the advent of the Australia Acts, Australia effectively severed all legal ties with England. 

Nowadays, no decisions of any country are binding upon Australian courts. Nonetheless, decisions from 

Canadian, American and especially British courts are often used because of their persuasiveness.  

Current status of English Court decisions in Australia 

Privy Council 

- Cook v Cook [1986] HC – decisions made after the Australia Acts are not binding on any court 

in Australia – merely persuasive.  

- R v Judge Bland: ex parte DPP [1987] – where a decision of the Privy Council conflicted with a 

decision of the Full Court of the Supreme Court of Victoria (Court of Appeal, Victoria), a single 

judge of the Supreme Court was bound to follow the Full Court decision.  

 



House of Lords 

 Piro v Foster (1943) – if there is a conflict between a previous House of Lords decision and a 

High Court of Australia decision, the Australian court is bound by the House of Lords decision. 

However; 

 Parker v R (1963) – High Court of Australia determined that House of Lords decisions do not 

need to be followed. 

Hence, a full turnaround of the High Court‟s position in a mere 20 years.  

 Post 1986 (Australia Acts) – No House of Lords decisions, whenever made, are binding on either 

the High Court or Court of Appeal.  

o Single judges of the Supreme Court, and subsequent lower courts (CC, MC) will treat a 

pre-1986 decision of the House of Lords as highly persuasive.  

English Court of Appeal 

- Australian Supreme Courts should follow decisions from the English Court of Appeal in the 

absence of a High Court authority, but are not bound by Court of Appeal decisions. 

5.5.4       Binding Precedent – Australian Court Hierarchies 

Theory: It is assumed that decisions made by higher courts in a hierarchy are binding upon the decisions 

of lower courts. In some instances, however, higher courts may be able to depart from precedent set by 

their own court. The rules are as follows: 

High Court 

The High Court may consider overruling its own previous decision if the following four characteristics 

are met: 

I. There is conflict in the reasoning of judges in the past case.  

II. When the decision did not achieve useful results. 

III. When the principle wasn‟t worked out from a line of cases.  

IV. When people have not acted in reliance on the decision.  

Supreme Courts (States) 

State Courts of Appeal and the Federal Court should not regard themselves as strictly bound by their 

own prior decisions (Nguyen v Nguyen, 1990) 

Federal Court 

The Federal Court need not regard itself as being strictly bound by their prior decisions. The Federal 

Court of Appeal is however, reluctant to overrule its own decisions. But, in the case of a: 

- Single Judge of Federal Court of Appeal: 

o Is bound by the decision of the Full Federal Court (MIMA v Farahanipour, 2000) 

o Not bound by another single judge (La Macchia v MPIE, 1992) 



Family Court 

- Single Judge:  

o Bound by the decision of the Full Court of the Family Court.  

o Not bound by the decisions of other single judges.  

Federal Magistrates‟ Court 

The Federal Magistrates‟ Court, enacted in 2000, is: 

- Bound to follow appellate decisions of the Federal Court and Family Court (courts higher in the 

federal hierarchy). 

- Not bound by the decision of a single judge of the Federal Court sitting in the first instance i.e. 

when a single judge in the Federal Court presides over an initial case, the Federal Magistrates‟ 

Court is not bound by that judge‟s decision.  

Single Judges 

Single judges are not bound by each other‟s decisions. However, they will ordinarily follow another 

single judge‟s decision (for consistency purposes), unless persuaded it is wrong. 

 


