
 

 

 

TOPIC 1: INTRODUCTION TO TORTS................................................................................10 

1.1 What is a Tort?......................................................................................................................10 

1.2 Distinguishing Tort from Other Fields of Law...................................................................10 

1.3 Common Aspects of Torts....................................................................................................11 

1.3.1 Fault...............................................................................................................................11 

1.3.2  Liability......................................................................................................................................11 

1.3.3  Remedies......................................................................................................................................11 

1.4  Aims of Tort Law..................................................................................................................................13 

1.4.1  Compensation............................................................................................................................13 

1.4.2  Loss Distribution.......................................................................................................................13 

1.4.3  Deterrence..................................................................................................................................13 

1.4.4  Appeasement/Vengeance..........................................................................................................13 

1.5  Compensation under Tort Law...........................................................................................................14 

TOPIC 2A: TORTS OF TRESPASS TO THE PERSON – BATTERY, ASSAULT & 

FALSE IMPRISONMENT...........................................................................................................15 

2.1  Torts of Trespass to the Person – Types.............................................................................................15 

2.2  Torts of Trespass to the Person – Common Elements.......................................................................15 

   Case: Innes v Wylie (1984)..................................................................................................15 

 2.2.1  The Directness Element............................................................................................................16 

   Case: Hutchins v Maughan (1947)......................................................................................16 

  2.2.1.1  Intervening Acts.................................................................................................................16 

   Case: Southport Corporation v Esso Petroleum (1954).....................................................16 

   Case: Scott v Shepherd (1773)............................................................................................17 

 2.2.2  The Fault Element.....................................................................................................................17 

  2.2.2.1  The Meaning of ‘Intention’...............................................................................................17 

  2.2.2.2  The Meaning of ‘Negligence’............................................................................................18 

 2.2.3  Negligent Trespass.....................................................................................................................18 

   Case: Letang v Cooper (1965)............................................................................................18 

   Case: League against Cruel Sports v Scott (1986).............................................................19 

   Case: Williams v Milotin (1957).........................................................................................19 

  2.2.3.1  Is Negligent Trespass still needed?...................................................................................19 

 2.2.4  Fault: The Burden of Proof......................................................................................................20 

   Case: Fowler v Lanning (1959)..........................................................................................20 

   Case: McHale v Watson (1964)..........................................................................................20 

   Case: Platt v Nutt (1988).....................................................................................................20 

  2.2.4.1  Highway Cases...................................................................................................................21 

   Case: Venning v Chin (1974)..............................................................................................21 

2.3  BATTERY.............................................................................................................................................21 



 2.3.1  Contact........................................................................................................................................22 

  2.3.1.1  Degree of Force..................................................................................................................22 

   Case: Coles v Turner (1704)...............................................................................................22 

  2.3.1.1.1  Proposition 1: Hostility..................................................................................................22 

  2.3.1.1.2  Proposition 2: Implied Consent.....................................................................................22 

  2.3.1.1.3  Proposition 3: The Exigencies of Life Exception.........................................................23 

   Case: Collins v Wilcock (1984)...........................................................................................23 

   Case: Rixon v Star City (2001)............................................................................................23 

2.4  ASSAULT..............................................................................................................................................23 

 2.4.1  Reasonable Apprehension of Contact......................................................................................24 

 2.4.2  Imminent Interference..............................................................................................................24 

   Case: Zanker v Vartzokas (1998)........................................................................................25 

   Case: Barton v Armstrong (1969).......................................................................................25 

 2.4.3  Defendant’s Act – The Threat..................................................................................................25 

   Case: Tuberville v Savage (1669).......................................................................................26 

   Case: Read v Coker (1853).................................................................................................26 

  2.4.3.1  Assault – The Directness Requirement............................................................................26 

 2.4.4  Conditional Threats...................................................................................................................26 

   Case: Rosza v Samuels (1969)............................................................................................27 

2.5  FALSE IMPRISONMENT..................................................................................................................27 

 2.5.1  Total Restraint...........................................................................................................................27 

   Case: Bird v Jones (1845)...................................................................................................28 

 2.5.2  Means of Egress.........................................................................................................................28 

   Case: McFadzean v CFMEU (2007)...................................................................................28 

  2.5.2.1  Additional Factors when assessing Means of Egress......................................................29 

 2.5.3  Space and Time..........................................................................................................................29 

 2.5.4  The Contractual Cases..............................................................................................................29 

   Case: Balmain New Ferry v Robertson (1906)...................................................................30 

   Case: Herd v Weardale Steel Coke and Coal (1915)..........................................................30 

  2.5.4.1  Critique of the Contractual Cases....................................................................................31 

 2.5.5  Psychological Restraint.............................................................................................................32 

   Case: Symes v Mahon (1922)..............................................................................................32 

  2.5.5.1  Knowledge of Restraint.....................................................................................................32 

   Case: South Australia v Lampard-Trevorrow (2010).........................................................32 

 2.5.6  Directness & Agency – False Imprisonment...........................................................................33 

   Case: Coles Myer v Webster (2009)....................................................................................33 

   Case: Myer Stores v Soo (1991)..........................................................................................33 

 2.5.7  Trespass to the Person – Summary..........................................................................................33 

TOPIC 2B: ACTION ON THE CASE – INTENTIONAL INJURY TO THE PERSON.......34 

2.6  Action on the Case – a comparison with the Torts of Trespass........................................................34 

 2.6.1  Element 1: Harm/Damage........................................................................................................34 

  2.6.1.1  Physical Acts......................................................................................................................35 

   Case: Bird v Holbrook (1828).............................................................................................35 

  2.6.1.2  Words..................................................................................................................................35 



   Case: Wilkinson v Downton (1897).....................................................................................35 

  2.6.1.3  Combination of Acts and Words......................................................................................35 

   Case: Nationwide News v Naidu (2007).............................................................................35 

   Case: Bunyan v Jordan (1937)............................................................................................36 

  2.6.1.3.1  Intentional Acts and Words...........................................................................................36 

 2.6.2  Calculated to Cause Damage....................................................................................................36 

   Case: Carrier v Bonham (2001)..........................................................................................37 

  2.6.2.1  Calculated to Cause Damage – cont.................................................................................37 

 2.6.3  Personal Injury – No Strict Directness Requirement............................................................37 

   Case: Janvier v Sweeney (1919)..........................................................................................38 

   Case: Giller v Procopets (2008)..........................................................................................38 

2.7  Action on the Case – Relationship to other Torts..............................................................................39 

TOPIC 3:  DEFENCES TO INTENTIONAL TORTS............................................................................40 

3.1  Defences – Introduction.......................................................................................................................40 

3.2  Consent..................................................................................................................................................40 

 3.2.1  Factor 1: Consent must be given to the act (interference) complained of............................40 

 3.2.2  Factor 2: Consent must be genuine..........................................................................................41 

   Case: Latter v Braddell (1881)............................................................................................41 

 3.2.3  Consent in Sporting Contests and Other Physical Activities................................................41 

   Case: McNamara v Duncan (1971)....................................................................................41 

 3.2.4  Consent and Medical Procedures.............................................................................................42 

   Case: Chatterton v Gerson (1980)......................................................................................42 

   Case: Rogers v Whitaker (1992).........................................................................................42 

 3.2.5  Consent and Minors..................................................................................................................43 

   Case: Department of Health v JWB (‘Marion’s Case) (1992)............................................43 

 3.2.6  Revocation of Consent...............................................................................................................43 

3.3  Self-Defence...........................................................................................................................................44 

   Case: Zecevic v DPP (1987)...............................................................................................44 

   Case: Fontin v Katapodis (1962)........................................................................................44 

   Case: Rosza v Samuels (1969)............................................................................................44 

 3.3.1  Provocation and Self-Defence...................................................................................................45 

 3.3.2  Mistaken Belief..........................................................................................................................45 

   Case: Ashley v Chief Constable of Sussex Police (2008)....................................................45 

 3.3.3  Related Defences........................................................................................................................46 

3.4  Necessity.................................................................................................................................................46 

  Element 1: Imminent Peril.............................................................................................................46 

  Element 2: Defendant’s Actions must be Reasonably Necessary...............................................46 

   Case: Proudman v Allen (1954)..........................................................................................47 

  Element 3: The peril defended must not have been caused by the defendant’s own conduct.47 

   Case: Southport Corporations v Esso Petroleum Co. (1953).............................................47 

  Element 4: Policy Considerations are an important factor in determining Necessity.............47 

   Case: Southwark London Borough Council v Williams (1971)..........................................48 

 3.4.1  Necessity and Medical Treatment............................................................................................48 

   Case: In Re F (Mental Patient Sterilisation) (1990)...........................................................48 



   Case: Murray v McMurchy (1949)......................................................................................49 

  3.4.1.1  Necessity and Medical Treatment – Wilful Refusal of Treatment................................49 

   Medical Treatment Act 1988, ss. 5, 5A, 5B, 6.....................................................................49 

 3.4.2  Necessity and Suicide................................................................................................................50 

   Crimes Act 1958, s. 463B....................................................................................................50 

3.5  Lawful Arrest........................................................................................................................................50 

 3.5.1  Powers of Arrest........................................................................................................................50 

   Crimes Act 1958, ss. 457, 458, 459, 461.............................................................................50 

 3.5.2  Mode of Arrest...........................................................................................................................51 

  3.5.2.1  Degree of Force..................................................................................................................51 

  3.5.2.2  Informing the Arrested Party...........................................................................................51 

   Case: Christie v Leachinsky (1947)....................................................................................51 

   Case: Dallison v Caffery (1965)..........................................................................................51 

   Crimes Act 1958, s. 464A....................................................................................................51 

3.6  Inevitable Accident...............................................................................................................................52 

   Case: McHale v Watson (1964)..........................................................................................52 

3.7  Alternate Statutory Compensation – Victims of Crime Assistance Act (1996).................................52 

   Victims of Crime Assistance Act ss. 3, 7, 8, 8A, 9, 11, 50...................................................52 

TOPIC 4: CONTROL AND PROTECTION OF GOODS – TORTS TO GOODS.................53 

4.1  What counts as Goods?........................................................................................................................53 

4.2  Interests in Goods – Ownership and Possession................................................................................53 

 4.2.1  The Types of Interests in Goods...............................................................................................54 

 4.2.2  Bailments....................................................................................................................................55 

  4.2.2.1  Bailment Issue 1: Delivery and Possession......................................................................55 

   Case: Ashby and Tolhurst  (1937).......................................................................................55 

  4.2.2.2  Bailment Issue 2: Bailment Types....................................................................................56 

  4.2.2.3  Bailment Issue 3: Duties of a Bailee.................................................................................56 

   Case: Morris v Martin (1966).............................................................................................56 

  4.2.2.4  Bailment Issue 4: Repudiation of Bailment.....................................................................57 

   Case: Hills v Reglon (2007)................................................................................................57 

4.3  TORTS TO GOODS 1: TRESPASS TO GOODS.............................................................................57 

 4.3.1  Interests Protected.....................................................................................................................58 

 4.3.2  Standing to Sue..........................................................................................................................58 

  4.3.2.1  When is a Right to Immediate Possession sufficient for Standing to Sue?..................58 

   Case: Penfolds Wines v Elliot (1946)..................................................................................59 

  4.3.2.1.1  Ramifications of the Piggy-Back Principle...................................................................59 

  4.3.2.2  Jus Tertii.............................................................................................................................59 

   Case: Wilson v Lombank (1963).........................................................................................60 

 4.3.3  Interference with Goods............................................................................................................61 

  4.3.3.1  Interference – Is Mere Touching Sufficient?..................................................................61 

   Case: Everitt v Martin (1953).............................................................................................61 

   Case: Wilson v Marshall (1982)..........................................................................................61 

4.4  TORTS TO GOODS 2: ACTION ON THE CASE...........................................................................62 

 4.4.1  Action on the Case – Standing to Sue (Reversionary Interest).............................................62 



   Case: Hall v Pickard (1812)................................................................................................62 

 4.4.2  The Defendant’s Act – Required Elements.............................................................................63 

   Case: Hurnell v Ellis (1845)................................................................................................63 

 4.4.3  Permanent Damage...................................................................................................................63 

   Case: Mears v London & Southern Western Railway Co. (1862)......................................63 

4.5  TORTS TO GOODS 3: CONVERSION............................................................................................64 

 4.5.1  Conversion – The Elements......................................................................................................64 

  4.5.1.1  Difference between Trespass and Conversion................................................................64 

 4.5.2  Standing to Sue..........................................................................................................................65 

  4.5.2.1  Issue 1: Standing to sue under a Contractual Arrangement.........................................65 

   Case: Jarvis v Williams (1955)...........................................................................................65 

   Case: International Factors v Rodriguez (1978)................................................................66 

  4.5.2.2  Issue 2: Standing to Sue in the case of Finders...............................................................66 

   Case: Armory v Delamirie (1722).......................................................................................66 

  4.5.2.2.1  Finding Items loose on Land..........................................................................................66 

   Case: Parker v British Airways Board (1982)....................................................................66 

  4.5.2.3  Issue 3: Standing to Sue and Wrongful Possession........................................................67 

 4.5.3  The Defendant’s Act..................................................................................................................67 

  4.5.3.1  Issue 1: Conversionary Dealings with Goods..................................................................67 

  4.5.3.1.1  Taking..............................................................................................................................68 

   Case: Fouldes v Willoughby (1841)....................................................................................68 

  4.5.3.1.2  Dispossessing...................................................................................................................68 

   Case: Forsdick v Collins (1816)..........................................................................................68 

  4.5.3.1.3  Withholding.....................................................................................................................68 

   Case: Oakley v Lister (1931)...............................................................................................68 

  4.5.3.1.4  Selling or Transferring Possession................................................................................69 

   Case: Hills v Reglon (2007)................................................................................................69 

  4.5.3.1.5  Destroying........................................................................................................................69 

   Case: Philpott v Kelly (1853)..............................................................................................69 

  4.5.3.1.6  Using................................................................................................................................69 

   Case: Penfolds Wines v Elliot (1946)..................................................................................69 

 4.5.4  Issue 2: The Defendant’s State of Mind..................................................................................69 

   Case: Willis v British Car Auctions (1978).........................................................................70 

   Case: Moorgate Mercantile v Finch (1962)........................................................................70 

4.6  TORTS TO GOODS 4: DETINUE.....................................................................................................70 

 4.6.1  Element 1: Proper Demand......................................................................................................71 

   Case: Lloyd v Osbourne (1899)..........................................................................................71 

 4.6.2  Element 2: Refusal to Return...................................................................................................71 

   Case: Houghland v RR Low Luxury Coaches (1962).........................................................72 

4.7  Remedies – Torts to Goods..................................................................................................................72 

 4.7.1  Possible Remedies for Detinue.................................................................................................72 

   Case: General & Finance v Cook’s Cars (1963)................................................................72 

  4.7.1.1  Specific Restitution............................................................................................................73 

 4.7.2  Jus Tertii – Conversion & Detinue..........................................................................................73 



 4.7.3  Conversion & Detinue – How Damages are Calculated........................................................73 

  4.7.3.1  Issue 1: Timing of Valuation.............................................................................................74 

 4.7.3.2  Issue 2: Improvements to the Good......................................................................................74 

   Case: Munro v Wilmott (1949)............................................................................................74 

   Case: Greenwood v Bennett (1972)....................................................................................75 

TOPIC 5: RIGHTS AND DUTIES ASSOCIATED WITH LAND..............................................76 

5.1  Trespass to Land...................................................................................................................................76 

5.2  Meaning of ‘Land’................................................................................................................................76 

   Case: Davies v Bennison (1927).........................................................................................76 

   Case: Bernstein v Skyviews (1977)......................................................................................76 

   Case: LJP Investments v Howard Chia (1989)...................................................................76 

   Case: Graham v KD Morris (1974)....................................................................................76 

   Wrongs Act, s. 30.................................................................................................................76 

   Case: Bocardo v Star Energy Ltd (2011)............................................................................76 

5.3  What Constitutes a Trespass?.............................................................................................................77 

 5.3.1  Crossing the Boundary..............................................................................................................77 

   Case: Lavender v Betts (1942)............................................................................................77 

   Case: Perera v Vandiyar (1953).........................................................................................77 

 5.3.2  Positive and Voluntary Act, Directness, Intention or Carelessness......................................77 

   Case: Southport Corporation v Esso (1954).......................................................................77 

   Case: League Against Cruel Sports v Scott (1986).............................................................77 

 5.3.3  Continuing Trespass..................................................................................................................78 

   Case: Konskier v Goodman (1928).....................................................................................78 

5.4  Standing to Sue.....................................................................................................................................78 

 5.4.1  Standing to Sue – Licenses and a Right to Sue.......................................................................78 

   Case: Vaughan v Shire of Benalla (1891)...........................................................................78 

   Case: Newington v Windeyer (1985)...................................................................................78 

 5.4.2  Standing to Sue – Wrongful Possession and the Right to Sue...............................................78 

5.5  Consent – Licenses................................................................................................................................79 

 5.5.1  The Scope of an Implied License..............................................................................................79 

   Case: Halliday v Nevill (1984)............................................................................................79 

   Case: Lincoln Hunt v Willesee (1986).................................................................................79 

   Case: Rinsale v ABC (1993)................................................................................................79 

 5.5.2  Injunctions..................................................................................................................................80 

   Case: Lincoln Hunt v Willesee (1986).................................................................................80 

   Case: Rinsale v ABC (1993)................................................................................................80 

   Case: ABC v Lenah Game Meats (2001)............................................................................80 

 5.5.3  Revocation of a License.............................................................................................................80 

   Case: Cowell v Rosehill Racecourse (1937).......................................................................80 

5.6  Nuisance.................................................................................................................................................81 

 5.6.1  Private Nuisance........................................................................................................................81 

 5.6.2  Forms of Interference................................................................................................................81 

   Case: Walter v Selfe (1851).................................................................................................81 

  5.6.2.1  Unreasonable Interference 1: Physical Damage.............................................................81 



   Case: St Helens Smelting Co v Tipping (1865)...................................................................81 

  5.6.2.2  Unreasonable Interference 2: Damage to Sensibilities/Interference with Amenity....82 

  5.6.2.2.1  Factor 1: Live and Let Live...........................................................................................82 

   Case: Kennaway v Thompson (1980)..................................................................................82 

   Case: Jeffrey v Honig (1999)..............................................................................................82 

  5.6.2.2.2  Factor 2: Locality............................................................................................................83 

   Case: Sturges v Bridgman (1879).......................................................................................83 

   Case: Pittar v Alvarez (1916)..............................................................................................83 

  5.6.2.2.3  Factor 3: Intensity of Discomfort..................................................................................83 

   Case: Feiner v Domachuk (1994).......................................................................................83 

   Case: Polsue Alfieri v Rushmer (1907)...............................................................................83 

  5.6.2.2.4  Factor 4: Time/Duration/Frequency.............................................................................84 

   Case: Seidler v Luna Park Reserve Trust (1995)................................................................84 

   Case: Cook v Forbes (1867)................................................................................................84 

  5.6.2.2.5  Factor 5: Practicality of Avoiding Interference...........................................................84 

   Case: Clarey v Principal & Council of Women’s College (1953)......................................84 

  5.6.2.2.6  Factor 6: Malice..............................................................................................................84 

   Case: Hollywood Silver Fox Farm v Emmett (1936)..........................................................84 

  5.6.2.2.7  Factor 7: Social Utility...................................................................................................85 

   Case: Munro v Southern Dairies (1955).............................................................................85 

   Case: Lester-Travers v City of Frankston (1970)...............................................................85 

   Case: Kennaway v Thompson (1980)..................................................................................85 

 5.6.3  Hypersensitivity.........................................................................................................................85 

   Case: Robinson v Kilvert (1889).........................................................................................85 

 5.6.4  Unprotected Interests................................................................................................................86 

   Case: Victoria Park Racing v Taylor (1937)......................................................................86 

   Case: Hunter v Canary Wharf (1997).................................................................................86 

 5.6.5  Standing to Sue..........................................................................................................................86 

  5.6.5.1  Licensees.............................................................................................................................86 

   Case: Oldham v Lawson (1976)..........................................................................................86 

   Case: Hunter v Canary Wharf (1997).................................................................................87 

 5.6.6  Who can be sued? – Persons Legally Responsible..................................................................87 

   Case: Fennel v Robson Excavations (1977)........................................................................87 

   Case: Sedleigh-Denfield v O’Callaghan (1940).................................................................87 

   Case: Hargrave v Goldman (1963).....................................................................................88 

   Case: City of Richmond v Scantelbury (1991)....................................................................88 

 5.6.7  Fault............................................................................................................................................88 

  5.6.7.1  Is nuisance a strict liability tort?......................................................................................89 

 5.6.8  Defences......................................................................................................................................89 

  5.6.8.1  Defence 1: Coming to the Nuisance..................................................................................89 

   Case: Miller v Jackson (1977)............................................................................................89 

  5.6.8.2  Defence 2: Statutory Authorisation.................................................................................89 

   Case: Lester-Travers v City of Frankston (1970)...............................................................89 

   Case: Geddis v Proprietors of Bann Reservoir (1878).......................................................89 



   Case: Manchester Corporation v Farnworth (1930)..........................................................90 

 5.6.9  Remedies.....................................................................................................................................90 

  5.6.9.1  Self-Help (Abatement).......................................................................................................90 

   Case: Lemmon v Webb (1895)............................................................................................90 

  5.6.9.2  Damages..............................................................................................................................91 

   Case: Cambridge Water v Eastern Counties Leather (1994).............................................91 

  5.6.9.3  Equitable Remedies: Injunctions.....................................................................................91 

   Case: Lincoln Hunt v Willesee (1986).................................................................................91 

   Case: Hollywood Silver Fox v Emmett (1936)....................................................................91 

   Case: Miller v Jackson (1977)............................................................................................91 

   Case: Kennaway v Thompson (1981)..................................................................................92 

  5.6.9.4  Statutory Remedies............................................................................................................92 

 5.6.10  Rights and Duties Associated with Land – Summary..........................................................92 

TOPIC 6: VICARIOUS LIABILITY...................................................................................................93 

6.1  Vicarious Liability – Introduction......................................................................................................93 

6.2  Vicarious Liability – Rationale & Policy Considerations.................................................................93 

6.3  Vicarious Liability – The Tests............................................................................................................94 

 6.3.1  Employee v Independent Contractors.....................................................................................94 

 6.3.2  Indicia of Employment – The Multi-Faceted Approach........................................................94 

   Case: Hollis v Vabu (2001).................................................................................................94 

   Case: Stevens v Brodribb Sawmilling Co. (1986)...............................................................95 

 6.3.3  The Organisation Test...............................................................................................................96 

   Case: Stevens v Brodribb Sawmilling Co. (1986)...............................................................96 

6.4  Scope of Employment...........................................................................................................................96 

 6.4.1  Authorised Acts.........................................................................................................................96 

 6.4.2  Scope of Employment – Two Types of Cases..........................................................................97 

  6.4.2.1  Negligent Acts....................................................................................................................97 

   Case: Bugge v Brown (1919)..............................................................................................97 

   Case: Limpus v London General Omnibus Co. (1862).......................................................97 

   Case: Beard v London General Omnibus Co. (1900).........................................................97 

  6.4.2.2  Intentional & Criminal Acts.............................................................................................97 

   Case: Deatons v Flew (1949)..............................................................................................97 

   Case: Lloyd v Grace, Smith & Co. (1912)..........................................................................97 

   Case: Morris v Martin (1966).............................................................................................97 

  6.4.2.2.1  Sexual Abuse Cases........................................................................................................98 

   Case: Bazley v Curry (1999)...............................................................................................98 

   Case: NSW v Lepore (2001)................................................................................................98 

Revision.........................................................................................................................................................99 

 

 

 

 



 

2.1       Torts of Trespass to the Person – Types 

Theory: There are three types of trespass to the person –  

1) Battery – physical contact with the person, whether bodily or otherwise; 

2) Assault – creating the apprehension of physical contact with the person i.e. interfering with the 

person‟s mental state; and 

3) False Imprisonment – depriving a person of freedom of movement. 

These torts aim to protect the plaintiff from intentional interference with his or her person, ascribing 

paramount importance and value to bodily integrity and the liberty of the individual.  

2.2       Torts of Trespass to the Person – Common Elements 

Theory: There are four common elements to all torts of trespass –  

I. Actionable per se – torts of trespass do not require damage to be actionable. This means that 

simple proof of the trespass – via demonstration of the elements – is all that is required to bring 

an action.  

a. EXAMPLE: Battery merely requires touching; damage will not necessarily always result.
1
 

II. An Act by the Defendant – the defendant‟s act is what constitutes the trespass. To constitute a 

trespass, two qualities must be evident: 

a. Act must be positive – trespass cannot be committed by omission. The plaintiff must be 

able to show that the defendant positively acted i.e. actively did something in bringing 

about the interference.*  

b. Act must be voluntary – the defendant must have acted of his own volition in bringing 

about the trespass i.e. the defendant must have intended to commit the act.
2
 

III. Directness – the interference with the interest must have come about as a direct consequence or 

result of the defendant‟s positive and voluntary act. This correlates with causation somewhat. 

IV. Fault – the defendant must have intended the relevant interference. Recklessness and 

carelessness can still evince fault.  

*Case: Innes v Wylie (1844): Innes wanted to enter a country club that he had been a member of. 

Previously, there had been a dispute between him and other members, and these latter members did not 

want to grant Innes entry on that specific occasion. As such, a policeman at the door was stationed to 

prevent Innes from entering. Innes claimed there was a tort of trespass by the policeman.  

However, the court found that because there was no positive act i.e. the policeman did not physically 

restrain him from entering, there could not have been a trespass – Defendants successful. 

Principle of Case: 

                                                      
1
 This element demonstrates the paramount importance ascribed to bodily integrity.  

2
 Impaired consciousness – such as a drunken state – does not necessarily indicate a lack of intention to trespass. It is a matter of 

degree.  

 Trespass will not be found where no positive act is evident.  

TOPIC 2A: TORTS OF TRESPASS TO THE PERSON – BATTERY, ASSAULT, 

FALSE IMPRISONMENT 



2.2.1       The Directness Element 

Theory: The relevant interference must be a direct result of the defendant‟s positive and voluntary act. 

But how close must the relationship between act and interference be to constitute directness? 

Case: Hutchins v Maughan (1947) 

 

Principles of Case:  

 

 

 

 

 

 

2.2.1.1       Intervening Acts 

Theory: Intervening acts can be characterised as human actions, including actions taken by the plaintiff. 

However, there are exceptions where the intervening act principle should not be considered: 

1) Where actions taken by the plaintiff are reflexive and in self-defence; 

2) Where natural forces arise. 

Case: Southport Corporation v Esso Petroleum (1954) 

 

Principles of Case: 

 

 

 

  

 Where the injury or interference suffered by the plaintiff immediately follows from the 

defendant‟s act i.e. is part of the act, an action of trespass will arise; however, where the injury is 

only consequential to the defendant‟s act, there will merely be an action on the case.  

 Where the plaintiff suffers injury through their own voluntary act, said act will be deemed an 

intervening act and directness will not be found. The question to be asked is: 

Was the defendant’s act on its own sufficient to bring about the interference, or was there some visible 

intervening act? 

 The principle of intervening acts does not apply in cases involving natural forces. 

 Directness between the defendant‟s act and the plaintiff‟s injury will not be found where 

natural forces are evident. 



Case: Scott v Shepherd (1773) 

 

Principles of Case: 

 

 

 

2.2.2       The Fault Element 

Theory: The second major element of trespass is fault i.e. the defendant must be at fault for the 

injury/interference inflicted on the plaintiff. To assess fault, there must be a distinction between the 

following: 

a) Intending (or being careless as to) the act in question; with 

b) Intention (or carelessness) as to the outcome of the act.  

In tort, the defendant must have intended – or have been careless with regard to – the outcome of his 

actions, not the just the actions themselves. This creates the distinction between the element of 

voluntariness and the element of fault. This way, a defendant may not be held liable if he did not intend to 

affect the outcome his actions created.  

2.2.2.1       The Meaning of ‘Intention’ 

Theory: Intention is broken down into 2 categories –  

1) Actual Intention – the subjective desire to make contact with the person (battery) or to create 

apprehension of contact (assault). This is the highest level of intent.  

2) Possibly Deemed Intention – in certain situations, there will be a lack of information as to 

whether the interference was intended, there may still be enough information available to show a 

state of mind of deemed intent. There are two ways of proving such: 

 

a. Doctrine of Substantial Certainty – an objective test; where a reasonable person in the 

defendant’s position would believe that a particular result was substantially certain to 

follow.  

EXAMPLE: A reasonable person would believe that if a gun is shot into a crowded room, it is 

substantially certain that the bullet would make contact with someone.  

b. Recklessness – where a person knows that a certain outcome might ensue from 

particular actions, but undertakes those actions regardless.  

 The intervening act principle will not apply where 3
rd

 parties act reflexively and in self-

defence.  

 The directness chain will not be broken by the acts of 3
rd

 parties acting in reflexive self-

defence.  



EXAMPLE: If a person is being physically and legally restrained by police and lashes out, their lashing 

out would be deemed reckless enough to evince intention.  

2.2.2.2       The Meaning of ‘Negligence’ 

Theory:  Negligence is shown in circumstances where the person, in undertaking the relevant actions, 

acted with less care than the care with which a reasonable person would have acted in the 

circumstances. Thus, the test of negligence is an objective one, benchmarked by the level of care expected 

of a reasonable person; that is, reasonable people act carefully as they ascertain that certain outcomes are 

foreseeable.  

The issue of intention in the tort of trespass has been a matter of great debate. As a result, the 

controversial tort of negligent trespass has arisen. 

2.2.3       Negligent Trespass 

Theory: Negligent trespass is a tort wherein intention is not present, but fault – together with all other 

elements of trespass – are ascribed to the tortfeasor. It is a controversial topic, with differing approaches 

in the UK and Australia.  

The English Position – Negligent Trespass 

Case: Letang v Cooper (1965) 

 

Principles of Case: 

 

 

 

  

 In England, there is no such tort as negligent trespass. Where the action against the 

defendant is unintentional, the plaintiff must rely on the specific tort of negligence, not 

trespass.  



CONTRASTING PRECEDENT:  

League against Cruel Sports v Scott (1986) 

 

*ENGLISH CASE* 

Facts: The master of a hunt allowed his hounds to enter the plaintiff‟s property. The plaintiff sought to 

sue in negligence; however, because there was no substantial damage, he could not do so. Therefore, he 

was forced to sue in trespass; specifically, negligent trespass to land.  

Ruling: The master of a hunt is liable in trespass if he either intended for his hounds to enter into the 

plaintiff‟s land, or negligently failed to prevent them from entering. However, as no substantial damage 

was alleged, the plaintiff cannot sue in negligence. Therefore, the only ground available is negligent 

trespass, in which the master of the hunt – the defendant – is liable. Plaintiff successful. 

The Australian Position – Negligent Trespass 

Case: Williams v Milotin (1957) 

 

Principles of Case: 

 

 

 

 

2.2.3.1       Is negligent trespass still needed? 

AGAINST FOR 
Creates inconsistencies within tort law – facilitating 

fault into an intentionless tort. 

Addresses conduct that is ‘wrong’ for distinct reasons, 

and therefore no incongruence – careless interference 

with no damage is still inherently wrong.  

A wrong with neither damage nor intent should not be 

eligible to receive compensation – trespass is already 

actionable per se; if no damage is suffered, and no intent 

is present – as is with negligence – no compensation 

should be available. 

Will cover situations that negligence fails to capture, 

including: 

a) Sometimes careless trespass without damage 

should be actionable; 

b) Where there is no duty of care for policy 

reasons;  

c) Where there may be challenges proving fault. 

 If a defendant acts intentionally, the only available cause of action is trespass to the person. 

 If a defendant acts negligently, the plaintiff can sue in either trespass to the person or in the 

tort of negligence (limitation statutes notwithstanding). 

 In Australia, negligent trespass has been retained, whereas it has been abolished in the UK.  



2.2.4       Fault: The Burden of Proof 

Theory: The burden of proof in civil – and thereby tortious – actions has had differing approaches in the 

UK and Australia. 

Burden of Proof: England 

Case: Fowler v Lanning (1959) 

 

Principles of Case: 

 

 

Burden of Proof: Australia 

Case: McHale v Watson (1964) 

 

Principles of Case: 

 

 

 

Case: Platt v Nutt (1988) 

 

Principles of Case: 

 

f 

 

 

 In England, the burden of proof with respect to fault is always on the plaintiff; that is, the 

plaintiff must prove the defendant intended to cause the injury, or was negligent in doing so. 

 In Australia, the burden of proof with regard to fault is generally on the defendant; that is, the 

defendant must show that they did not intend to cause the injury, nor were negligent in causing 

the injury.  

 There is still some doubt as to whether the burden of proof generally rests on the defendant in 

non-highway cases. 

 There is argument for Australia to adopt the English approach to burden of proof with respect 

to fault i.e. that the burden is always on the plaintiff.  



2.2.4.1       Highway Cases 

Theory: In Australia, the burden of proving fault in highway accident cases has a different approach to 

proving fault in other tort litigation. A highway accident will have occurred where: 

i. There is a collision between vehicles on the highway; 

ii. There is a collision between a vehicle and a pedestrian on the highway; 

iii. A vehicle runs off the highway and damages property adjoining the highway; or 

iv. There is a contract between goods carried out of a property adjacent to the highway, and 

people using the highway.  

In legal terms, a highway can be any sort of road. However, it is not a highway case simply because it 

happened on the road eg. Two people fighting on the road does not constitute a highway case.  

Case: Venning v Chin (1974) 

 

Principles of Case: 

 

 

 

 

 

2.3       BATTERY 

Theory: Battery is a voluntary and positive act of the defendant which directly and intentionally or 

negligently results in contact with the plaintiff‟s person without lawful excuse. Thus, battery has the 

general elements common to all forms of trespass. Namely: 

 Positive and Voluntary act; 

 Directness; 

 Fault; and 

 Prohibited contact with the plaintiff‟s body.  

The primary concern of battery is the physical interference with the person of the plaintiff. Hence, the 

interests protected by battery include physical integrity and personal dignity.  

 

 

 In highway cases, the onus of proof falls on the plaintiff to show the defendant either intended to 

cause injury, or was negligent in doing so. This is because any person who ventures on to the roads is 

assumed to be willingly embracing the risks thereof (Nickells v Melbourne Corporation). 

 



2.3.1       Contact 

Theory: The gist of the trespass of battery is contact with the person. A typical example of battery is 

where one person hits or pushes another without lawful justification. However, it is not necessary that the 

defendant‟s body physically touch the plaintiff‟s body i.e. there is no need for direct hand-to-hand 

contact; an instrument to the body will also suffice eg. Throwing a sharpened piece of steel at someone‟s 

body (McHale v Watson). 

2.3.1.1       Degree of Force 

Theory: The degree of touching i.e. force is incredibly low in tort. This demonstrates that bodily integrity 

is fundamentally important to law.  

PRECEDENT: 

Coles v Turner (1704): “The least touching of another is sufficient” (Holt J). 

There is one major difficulty with the above principle. In interacting in everyday life, people will 

necessarily inflict some degree of force on another or on each other eg. Walking into each other in a 

crowded area. Therefore, some sort of guiding principle was necessary to distinguish between the 

different types of touching. 

2.3.1.1.1       Proposition 1: Hostility 

Theory: The first guiding principle proposed was that of hostility; that is, for contact to constitute batter, 

it should be attended with some element of hostility eg. A punch, slap, kick. However, this principle has 

problems, including: 

- There are interferences with a person’s body that aren’t attended with hostility – for example, 

sexual assault, where contact is more compassionate and caring.  

Thus, the principle has since been rejected; there is no need for the infliction of force to be attended by 

hostility or anger to constitute battery.  

2.3.1.1.2       Proposition 2: Implied Consent 

Theory: This proposition is based on the notion that people who move about in society impliedly consent 

to the sort of inflictions of force that occur in everyday life eg. Bumping into other people in the street. 

However, this proposition also has it problems, specifically: 

- Human autonomy – consent is about human autonomy i.e. what we choose and don‟t choose. 

Implied consent removes human autonomy.  

- Intellectual capacity – people who don‟t have intellectual capacity to imply consent shouldn‟t be 

deemed to be impliedly consent. For example, infants.  

NOTE: Implied and actual consent is a defence to the tort of battery. 

 



2.3.1.1.3       Proposition 3: The Exigencies of Life Exception 

Theory: This proposition suggests that conduct which is generally acceptable in the ordinary course of 

everyday life does not violate physical integrity, and thus should be the battery benchmark. Nonetheless, 

this must still be considered in the context of the incident in dispute i.e. whether such generally 

acceptable contact amounts to battery or not must be considered on a case by case basis.  

Case: Collins v Wilcock (1984) 

 

Principles of Case: 

 

 

Case: Rixon v Star City (2001) 

 

Principles of Case: 

 

 

 

 

2.4       ASSAULT 

Theory: Assault is defined as the voluntary and positive act by the defendant that directly and 

intentionally or negligently, causes the plaintiff to reasonably apprehend imminent physical contact of 

their person without lawful excuse.  

Thus, the elements of assault, much like the elements of trespass, are as follows: 

 Voluntary and Positive Act 

 Directness - of threat.  

 Fault 

 Reasonable apprehension of Imminent Contact – the plaintiff‟s apprehension must be 

reasonable - an objective test – and the threatened interference must be relatively immediate. 

 Contact considered generally acceptable in everyday life – even where it is unwanted – may not 

necessarily amount to battery. However, this must be assessed on a case by case basis.  

 Contact deemed generally acceptable in the ordinary course of everyday life – such as a 

touching of the shoulder - will not usually be considered battery.  

 



NOTE: For assault to occur, it does not require contact be made; reasonable apprehension of physical 

contact without lawful excuse is enough.  

2.4.1       Reasonable Apprehension of Contact 

Theory: An assault is a threat that produces in the threatened person a reasonable expectation i.e. 

apprehension of physical contact (no emotional context is necessary). Thus, apprehension must be: 

a) Reasonable – was it reasonable for the threatened person to apprehend contact? 

b) Imminence – the contact must be relatively imminent i.e. occurring relatively soon after 

apprehension.  

Therefore, the question to ask in considering whether there was a reasonable apprehension is: 

Would a reasonable person in the plaintiff’s position have anticipated physical contact? 

In determining such, it is important to consider:  

i. Present Ability – the present ability of the defendant to carry out the threat i.e. what is the 

defendant‟s physical capacity to make good on the threat? Also, the defendant may sometimes 

have the capacity, but not the imminent ability to make good on the threat.  

EXAMPLE: Shaking a hand in a threatening manner at someone on a platform whilst on a moving train. 

ii. Actual or apparent present ability suffices – because the question is asked from the plaintiff‟s 

perspective.  

EXAMPLE: Where a defendant points a toy gun at the plaintiff, but the plaintiff does not know it is a toy 

gun. The apprehension is there, as well as the apparent present ability of shooting, but the actual 

present ability is not. Arguably, assault will still be present.  

Case: Rixon v Star City (2001) – the actions of the defendant’s employee lacked the ‘requisite 

intention in relation to assault’ i.e. the intention to create in the plaintiff apprehension of imminent 

harmful or offensive contact. Placing a hand on the plaintiff’s shoulder without force would create no 

apprehension of imminent harmful contact – Defendant successful. 

2.4.2       Imminent Interference  

Theory: To constitute assault, the apprehended contact must be imminent. This means that the threat – 

which constitutes the assault – must create an impression in the victim‟s mind that the contact will be 

happening immediately following the threat.  

 

 

 

 



Case: Zanker v Vartzokas (1998) 

 

Principles of Case: 

 

 

 

 

 

FURTHER PRECEDENT:  

Barton v Armstrong (1969) – the defendant was an MP and a business person who was in dispute 

with the plaintiff, who was also a businessperson. The defendant wanted the plaintiff to execute a deed 

which would hand over all the plaintiff’s shares to the defendant. The defendant accompanied this 

desire with a threat – that the plaintiff and his family were under surveillance, and the defendant had 

the power to inflict harm or death at a moment’s notice. The plaintiff brought an action of assault 

against the defendant. 

(Taylor J): “Some threats are not capable of arousing apprehension of violence in the mind of a reasonable person 

unless there is an immediate prospect of the threat being carried out. Others, I believe, can create the apprehension, even 

if it is made clear that the violence may occur in the future. Being able to immediately carry out the threat is but one way 

of creating apprehension, but it is not the only way.3 

2.4.3       Defendant’s Act – The Threat 

Theory: In essence, the wrong by the defendant is the threat. The threat may come in form of 3 different 

forms –  

(1) Acts alone;  

(2) Mere words – but must raise in the plaintiff‟s mind the apprehension of physical interference by 

the defendant.  

(3) Words in combination with Acts – this depends on the context. Sometimes words can nullify 

acts (Tuberville v Savage). 

 

                                                      
3
Taylor J went on to say that reasonableness of apprehension is the ultimately the only requirement of assault i.e. imminence is 

not essential. However, this has been considered bad law; the requirements are vital, and keep the law of torts to specific 

circumstances.  

 The threat of imminent (immediate) contact is required for the tort of assault to be made out.  

 Where the threat is not so immediate, but one party induces another into a continuing fear of 

threatened contact, the tort of assault will be present so long as the apprehension of contact is 

kept alive. The chain of „imminence‟ will not be broken in such circumstances.  

 Where one party dominates another, and the other party is not at liberty but rather at the first 

party‟s mercy, no intervening act can arise which will break the causal link between threat and 

expected harm. 



Case: Tuberville v Savage (1669) 

 

Principle of Case: 

 

 

 

 

FURTHER PRECEDENT:  

Read v Coker (1853): Words spoken between parties in each other’s presence may constitute 

assault. Jervis CJ: “There was a threat of violence, exhibiting an intention to assault, and a present ability to carry the 

threat into execution”.  

2.4.3.1       Assault – the Directness Requirement 

Theory: There are conflicting theories regarding directness in the context of assault. However, the 

following is generally considered the test for proving directness under assault –  

The threat must directly cause the plaintiff to apprehend imminent physical contact with 

his/her person 

This means that the threat must be to make direct, not indirect, contact with the plaintiff (Trinade, Cane & 

Lunney); that is, the threat must cause the apprehension without there being an intervening act. 

Where assault would require the plaintiff to bring themselves to harm, such an action will constitute an 

intervening act, and assault will not be made out. OR; 

EXAMPLE: If one person says to another “I’ve laid a trap, and when you walk out this door, it will trap 

your leg”, leaving the room would constitute a positive, voluntary act on the plaintiff‟s behalf, and the 

defendant could not be held liable under assault for the plaintiff bringing himself to harm. 

2.4.4       Conditional Threats 

Theory: A conditional threat is a threat that contact will be made unless the plaintiff acts, or refrains 

from acting, in a certain way.  

 

 

 Words are the determining factor in threats: 

o The use of words can render conduct that would otherwise be unthreatening, 

threatening. 

o Conversely, actions that may appear threatening may be rendered unthreatening by 

the use of certain words i.e. words can have a nullifying effect on the act. 



Case: Rozsa v Samuels (1969) 

 

Principles of Case: 

 

 

 

 

 

 

 

 

 

 

 

2.5       FALSE IMPRISONMENT 

Theory: False Imprisonment, the third of the three trespasses to the person, is defined as a total restraint 

on the plaintiff‟s freedom of movement that is directly, and intentionally or negligently, brought about 

by a positive and voluntary act of the defendant without lawful justification.
4
 

Thus, the elements of false imprisonment are –  

 Voluntary and Positive Act 

 Directness 

 Fault – intentionally or negligently 

 Total Restraint on the plaintiff‟s freedom of movement. Where the plaintiff submits to the 

defendant‟s control, as opposed to consents.  

2.5.1       Total Restraint 

Theory: For the tort of false imprisonment to be committed, there must be a total restraint of movement 

of the person in question. Total restraint requires the absence of a reasonable means of escape. 

                                                      
4
 Being detained lawfully will not constitute false imprisonment eg. In prison. 

 There is a 2 part test conducted in assessing whether conditional threats amount to assaults – 

  

o Does the threatener have a legal right to be making the condition? – A 

conditional threat of force which the defendant is entitled to is not assault. Thus, an 

occupier of land may legitimately threaten a criminal trespasser on his land with the 

use of reasonable force in order to induce the trespasser’s departure.  

o If the threatener carries out their legal right and makes the threatened 

physical conduct, would it be lawful? – This is an issue of proportionality. The 

threatened physical contact must be proportional to the interference.  

 

 Before resorting to threatened physical harm in response to conditional threats, it is 

incumbent upon the person being threatened to take whatever reasonable means possible to 

avoid the threatened force.  

 



Case: Bird v Jones (1845) 

 

Principles of Case: 

 

 

 

 

 

2.5.2       Means of Egress 

Theory: False imprisonment will not be found where there is a means of egress i.e. another means of exit 

or escape from the place of restraint. However, the means of egress must be reasonable. In assessing 

whether the means of egress is reasonable, factors that can be considered include –  

(1) Dangerousness – if the alternative means of exit is very dangerous, it would not constitute a 

reasonable means of egress. For example, if the means of egress would be to escape from a 

window 10 stories high – a very dangerous means of exit – it will not be considered reasonable. 

With that said, dangerousness is assessed based on the subjective qualities of the plaintiff.  

(2) Apparent or Obvious – if there are no reasonable means of knowing that an exit was available, 

or if the exit was not reasonably apparent or obvious, it cannot be considered a reasonable means 

of egress.  

Case: McFadzean v CFMEU (2007) 

  

Principles of Case: 

 

 

 

 

 

 

 False imprisonment requires the total restraint of a person‟s freedom of movement, not a 

partial obstruction of will. 

 There will be no imprisonment if a person merely obstructs the passage of another in a 

particular direction; the person will still be free to either stay where he is or proceed in the 

opposite direction. 

 A prison – even for the purposes of false imprisonment – must have a boundary which the 

imprisoned party is prevented from passing.  

 False imprisonment requires some form of compulsion/submission of the plaintiff’s will 

i.e. submission of will to keep the plaintiff restrained in the place of imprisonment.  

 If a plaintiff is ever without a reasonable means of egress, he will be considered falsely 

imprisoned unless and until he is released. 

 If there is a reasonable means of egress, but the plaintiff hesitates to use it, the period of 

hesitation will not constitute false imprisonment.  

 If there is not a reasonable means of egress, and the plaintiff hesitates to use it before doing 

so, the hesitation will be included in constituting false imprisonment.  

 There are 4 factors that need to be considered in determining whether a means of egress is 

reasonable: 

o Threat or danger to oneself (or others); 

o Threat or danger to one‟s own property (or another‟s); 

o Legality;  

o Distance and Time. 



2.5.2.1       Additional Factors when assessing Means of Egress 

Theory: Additional factors that may be considered when determining whether a means of egress is 

reasonable (McFadzean v CFMEU – above) include: 

1) Threat or danger to oneself or others – i.e. whether the means of egress are threatening to a 

person‟s wellbeing. The means of egress does not have to be a threat to life, which would make 

the means of exit wholly unreasonable, but at the same time, merely being inconvenienced will 

not make the means of egress unreasonable.  

2) Threat or danger to one’s or another’s property – if by using a certain means of egress a person 

would have to leave their property behind, unattended, in a hostile environment, the means of 

egress will be deemed unreasonable. However, merely having to abandon property when it can be 

re-accessed later will not make the means of exit unreasonable.  

3) Legality – if by using a certain means of egress the law would have to be broken - eg. Trespass on 

private property, potential criminal damage to private property – the means of egress will be 

considered unreasonable.  

4) Distance & Time – i.e. in utilising an exit. The subjective capabilities of the plaintiffs must be 

assessed in deciding whether an exit is reasonable or not.
5 

2.5.3       Space and Time 

Theory: The factors of space (area) and time (duration) of false imprisonment are considered -  

a) Area – the area in which the restraint occurs is irrelevant; whether restrained in a small or large 

space, if a person is totally restrained, false imprisonment will be found. A person can totally 

restrained in a room, house or island, it wouldn‟t matter; all would constitute false imprisonment.
6 

b) Duration – where there is total restraint, time is irrelevant; whether 5 minutes or 2 hours, as long 

as there is total restraint, false imprisonment will be found.
7 

2.5.4       The Contractual Cases 

Theory: When a person enters into a contractual agreement, a term of the agreement may have the effect 

of compelling the person to give up a portion of their freedom - EG. Buying a ticket to travel on an 

enclosed train carriage. If the person later wants to leave the enclosed area – and thereby breach their 

contact – there is contention as to whether being restrained would constitute false imprisonment.  

  

                                                      
5
 NOTE: Because it is a subjective question, the defendant does not need to possess knowledge of the subjective qualities of the 

plaintiff.  
6
 There is a limitation: Eventually the area of movement will get so big that the total restrained element will have reached its 

limit and a person will not be considered totally restrained. For example, a person cannot be considered „totally restrained‟ when 

they have freedom to move around a country.  
7
 There may be false imprisonment as long as there is total restraint, for “however short a period of time” (Bird v Jones).  



Case: Balmain New Ferry v Robertson (1906) 

 

Principles of Case: 

 

 

 

 

Case: Herd v Weardale Steel Coke and Coal (1915) 

 

Principles of Case: 

 

 

 

 

  

 A party may enter into a contract, a condition of which would mean surrendering a portion of their 

liberty of movement for a time. If the party attempts to leave and thereby regain their liberty 

before the contract has been fulfilled, the other party is justified in forcibly preventing exit in 

protection of their legal rights, so long as the force used in doing so is reasonably necessary i.e. 

proportionate.  No false imprisonment can be found in such circumstances. 

 Freedom of movement is paramount and should not be interfered with without the authority of law.  

 However, other areas of law must be safeguarded. If providing freedom of movement conflicts 

with other areas, it may not be so clear that a false imprisonment has arisen.  

 It is not a false imprisonment to hold a man to the terms of contract he accepted, even where 

enforcing such terms results in the forcible prevention of movement.  



2.5.4.1       Critique of the Contractual Cases 

Theory: Tort law principles in the contract cases represent a troubling precedent. Below are some of the 

rationalisations of the contractual case principles, as well as the problems therein. 

Argument Rationalisation Problem 

The Purpose of the Contract When the purpose of a contract is at its 

heart about the willingness to give up 

movement, it should be distinguished 

from contracts other kinds. Thus, 

restraint as a means to fulfil the contract 

should not constitute false 

imprisonment. 

  

EG: A contract to be transported by 
train in an enclosed carriage – is about 
the willingness to give up freedom of 
movement, and false imprisonment 
should not be found merely because 
the train does not stop at the 
passenger’s desired stop. 

Contract law operates – for the 

most part – under Common 

Law. It is established that, 

unless legislation entitles one 

party to restrain the other in 

compulsion of contractual 

fulfilment, one party may not 

imprison the other so as to 

force the latter to comply 

with a term, or so as to punish 

the breaching party. 

Consent If both parties consent to the 

deprivation of liberty, existence of 

consent should evince that false 

imprisonment is not present.  

Consent is subjective – there 

are no means of assessing 

whether a party objectively 

consents. Furthermore, consent 

can be revoked at a 

moment’s notice. 

Reasonable Means of Egress Where a reasonable means of egress is 

available, restraint to compel a party to 

perform contractual obligation should 

not evince a false imprisonment.  

 

EG: Robertson – was argued that he 
could have swum, or taken the next 
ferry. 

May be argued in some 

contexts.  

However, if it is an issue of 

time – (Robertson case – 
could have waited 20 minutes 
for the next ferry = arguable 
reasonable means of egress), 

it will not make a difference; a 

party will be taken to be 

falsely imprisoned even for the 

shortest period of time possible 

(Bird v Jones). 

Mere omission  The torts of trespass to the person 

require a positive act i.e. for the 

defendant to do something to the 

plaintiff. This is argued to exclude not 

doing something i.e. omission (Herd 

case – employer omitting to provide a 

lift back to the surface).  

A fallacy. Would create an 

indefensible distinction 

between act and omission – a 

party could never bring a tort 

of trespass for omission.  

 

 



2.5.5       Psychological Restraint 

Theory: All cases discussed thus far have revolved around physical restraint. Physical restraint is found 

– as discussed – where there are no reasonable means of egress. However, there is a second category of 

restraint to be aware of: Psychological Restraint. 

Psychological restraint involves the submission of the plaintiff to the defendant’s will. This must be a 

complete submission i.e. non-consensual; otherwise, if there is any consent, it will not be considered 

psychological restraint and false imprisonment will not be found. 

In distinguishing submission from consent, the court may consider: 

a) Official capacity of the defendant – if the defendant holds a position of authority which the 

plaintiff fears (eg. Police officer), the plaintiff submitting to the defendant‟s power may evince 

psychological restraint.  

b) Language used by the parties – psychological restraint may be found where the language used 

is submitting, not consensual, in nature (eg. „I guess I‟ll have to‟).   

Case: Symes v Mahon (1922) 

 

 

 

 

 

 

2.5.5.1       Knowledge of Restraint 

Theory: It is not required that the plaintiff know about their restraint for it to constitute psychological 

false imprisonment.  

Case: South Australia v Lampard-Trevorrow (2010)
8
 

 

Principles of Case: 

 

                                                      
8
 This was the first successful action in tort by a member of the stolen generation.  

 Psychological restraint in the context of false imprisonment involves the plaintiff‟s 

completely submission to the defendant’s power, where the plaintiff thinks that there are 

no means of escape from the situation available to him.  

 Psychological restraint can be evidenced by the plaintiff seeking permission of the 

defendant in all endeavours, and submitting to the requests of the defendant at all times; that 

is, psychological restraint exists where there is no consent.  

 If is not a required element of false imprisonment for the plaintiff to know of their restraint. 

 However, the tort of false imprisonment cannot extend into the area of foster care. A child 

requires care, regardless of the carer.   



2.5.6       Directness & Agency – False Imprisonment 

Theory: Directness is a required element of all torts of trespass to the person. The false imprisonment 

suffered by a plaintiff must come about as a consequence of the defendant‟s positive and voluntary act. 

However, under the tort of false imprisonment, the fact that a tort is committed by the defendant or the 

defendant’s agent does not disrupt the element of directness in respect of the principal i.e. the 

principal is held liable for the agent‟s act.  

To ascertain directness, however, it is required that the principal caused and procured the wrongful 

detention of the plaintiff via their agent. 

Case: Coles Myer v Webster (2009) 

 

Principles of Case: 

 

 

 

Case: Myer Stores v Soo (1991) 

 

Principles of Case: 

  

 

 

 

 When an agent acts on behalf of the defendant (principal) in executing a false imprisonment, 

or actively promotes the imprisonment, the defendant will be held liable for the 

imprisonment. 

 The principal is vicariously liable for a false imprisonment executed by the agent. 

 Consensual restraint is not total restraint. False imprisonment accusations will not stand in 

such circumstances.  


