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Guiding Principles

Overriding Purpose

- Overriding purpose is set out in S56(1) of the Civil Procedure Act (NSW)
- Requires that the courts facilitate the ‘just, quick and cheap resolution of
issues’
- Established due to a history of expensive, long and inaccessible litigation
- NOTE: the overriding purpose is not about the court’s decision — relevant to process
- Relevant to cost orders, conduct of lawyers as civil litigators etc.

Division 1 Guiding principles
56 Overriding purpose (cf SCR Part 1, rule 3)

(1) The overriding purpose of this Act and of rules of court, in their application to civil proceedings,
is to facilitate the just, quick and cheap resolution of the real issues in the proceedings.

(2) The court must seek to give effect to the overriding purpose when it exercises any power given

to it by this Act or by rules of court and when it interprets any provision of this Act or of any
such rule.

(3) A party to civil proceedings is under a duty to assist the court to further the overriding purpose
and, to that effect, to participate in the processes of the court and to comply with directions and
orders of the court.

Case Management

- Case management is outlined in part 2 of the Uniform Civil Procedure Rules (2005))

- Purpose is to shift from adversarial judging to managerial judging and further the
overriding purpose of the CPA




Part2 Case management generally

2.1 Directions and orders (cf SCR Part 26, rule 1)

The court may, at any time and from time to time, give such directions
and make such orders for the conduct of any proceedings as appear
convenient (whether or not inconsistent with these rules or any other
rules of court) for the just, quick and cheap disposal of the proceedings.
Note. See also the guiding principles in relation to the conduct of court
proceedings (set out in Division 1 of Part 6 of the Civil Procedure Act 2005) and

the general powers of the court to give directions (set out in Division 2 of that
Part).

2.2 Appointment for hearing (cf SCR Part 26, rule 2)

The court may, at any time and from time to time, of its own motion,

appoint a date for a hearing at which it may give or make the directions
or orders referred to in rule 2.1.

Objects of Case Management

- S57 of the CPA sets out the objects of case management

57 Objects of case management

(1) For the purpose of furthering the overriding purpose referred to in section 56 (1). proceedings in
any court are to be managed having regard to the following objects:

(a) the just determination of the proceedings.
(b) the efficient disposal of the business of the court,
(c) the efficient use of available judicial and administrative resources,

(d) the timely disposal of the proceedings. and all other proceedings in the court, at a cost
affordable by the respective parties.

(2) This Act and any rules of court are to be so construed and applied. and the practice and
procedure of the courts are to be so regulated. as best to ensure the attainment of the objects
referred to in subsection (1).

- The court must seek to act with the dictates of justice in when making case
management decisions (CPA S58(1))
- This requires have regard for the overriding purpose (S56) and the objects of
case management (S57)
- Also must regard elements of S58(2)




(2) For the purpose of determining what are the dictates of justice in a particular case, the court:
(a) must have regard to the provisions of sections 56 and 57, and
(b) may have regard to the following matters to the extent to which it considers them relevant:
(1) the degree of difficulty or complexity to which the issues in the proceedings give rise,

(i) the degree of expedition with which the respective parties have approached the
proceedings. including the degree to which they have been timely in their interlocutory
activities,

(iii) the degree to which any lack of expedition in approaching the proceedings has arisen
from circumstances beyond the control of the respective parties,

(1v) the degree to which the respective parties have fulfilled their duties under section 56
3).

(v) the use that any party has made. or could have made, of any opportunity that has been
available to the party in the course of the proceedings. whether under rules of court, the
practice of the court or any direction of a procedural nature given in the proceedings.

(vi) the degree of injustice that would be suffered by the respective parties as a
consequence of any order or direction,

(vii) such other matters as the court considers relevant in the circumstances of the case.

Access to Justice

- Promoting access to justice is involves ensuring all members of the justice system
receive appropriate advice and assistance within the legal system regardless of their
status and resources and access to financial assistance

- Access to justice is not synonymous with obtaining a favourable outcome

- Barriers to Justice; socio-economic status, unfamiliarity of the law, location, culture

Open Justice

- Open justice is a fundamental attribute of a fair trial — requires that the

administration of justice takes place in an open court
- Court proceedings should be subjected to public and professional scrutiny

Benefits of Open Justice
- Publicity of proceedings is one a protection against the exercise of arbitrary power

and a reassurance that justice is administered fairly and impartially (R v Richards &

Bijkerk (1999))
- Judicial process is exposed to the cathartic glare of publicity

Exceptions to Open Justice
- The court has no inherent power to exclude the public



- HOWEVER — Scott v Scott [1913] - ‘chief object of the courts of justice must be to
secure that justice is done’ and sometimes ‘justice could not be done at all if it had to
be done in public’

- Exceptions to the principal of open justice are codified in S71 CPA and S8 of the
CSPO Act

- S71(b) — court can be closed if presence of the public would defeat the ends
of justice

71 Business in the absence of the public (cf Act No 52 1970, section 80)

Subject to any Act. the business of a court in relation to any proceedings may be conducted in the
absence of the public in any of the following circumstances:

(a) on the hearing of an interlocutory application. except while a witness is giving oral evidence,
(b) if the presence of the public would defeat the ends of justice,

(c) if the business concerns the guardianship, custody or maintenance of a minor,

(d) if the proceedings are not before a jury and are formal or non-contentious,

(e) if the business does not involve the appearance before the court of any person.

(f) if. in proceedings in the Equity Division of the Supreme Court, the court thinks fit,

(g) if the uniform rules so provide.




