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1.1       Introduction to Contracts + Offer 

1.1.1       Definition of Contract 

‘Contract’ may be defined as: 

“An agreement or set of promises that the law will enforce, and for breach of which the law will provide a 

remedy” (Paterson et al, 2012) 

Thus, in order for a contract to be construed, two criteria have to be fulfilled:  

i) The contract has to involve some sort of agreement/promise. 

ii) The contract has to be enforceable by law, or of which either/both parties have a legal obligation to 

perform.  

In determining the presence of the above criteria, the courts perform an objective test to ascertain the presence of a 

contract. For a contract to be formed and thereby, exist, four criteria have to be present: 

i) Agreement, which is itself comprised of; 

a. Offer 

b. Acceptance 

ii) Intention to form legal relations 

iii) Consideration, or „this for that‟ („quid pro quo’) 

iv) Certainty of contract 

Before an Agreement is made, the following terminology applies: 

 Offeror: The party that makes the Offer.  

 Offeree: The party to whom the Offer is made, and who is liable to either accept or reject the offer.  

 Counter-Offer: A distinct Offer – often a variation on the original – that is put forward by the Offeree.  

After an Agreement is made, the following terminology applies: 

 Promisor: The party that has promised to do something in terms of the contract, and is legally bound to do 

so. 

 Promisee: The person to whom the promise is made. „ 

1.1.2       Offer 

Traditionally, in order to for two parties to establish an agreement, an Offer has to be made by one party, the 

Offeror, which the other party, the Offeree, has to accept. Once the Offeree communicates their Acceptance of the 

Offer, a contract is said to come into existence. Thus, an Offer may be defined as:  

An outward manifestation expressing a willingness
1
 to enter into an agreement on certain terms.  

In determining whether an Offer has indeed been made, an objective test of its manifestation must be conducted. 

This objective test, or standard, is whether: 

i) It would appear to a reasonable person in the position of the Offeree that an Offer was intended,
2
 and that; 

                                                           
1
 *The Offeree‟s willingness to enter into the Agreement is an important part of contract. The Offeree must be given a chance to either accept or 

reject the offer; forcing/commanding the Offeree to enter into the Agreement is not regarded as an Offer. 
2
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ii) A binding agreement is present i.e. legally enforceable
3
 

It does not matter whether the Offeror intended to make the Offer in the first place; the court will determine the 

Offeror‟s intentions objectively, subject to the above tests.  

Case: Carlill v Carbolic Smoke Ball Company (1893) 

Principles of Case: 

 

 

 

1.2       Types of Contract 

There are three types of contract:  

1.2.1        Bilateral Contract  

Features of a bilateral contract include:  

a) 2 parties to the contract (as is the case with all contracts).  

b) Both parties exchange a promise/set of promises for each to do something for the other in the future.  

c) The promises of the two parties are executory; that is to say, both promises must be performed at some 

point after the contract is formed.  

1.2.2        Unilateral Contract 

Features of a unilateral contract include:  

a) 2 parties to the contract.  

b) Only one party makes a promise; that is to say, the Offeror makes a promise which the Offeree accepts by 

performing their side of the bargain – not by making a promise in return
4
 

c) Contract is formed when the Offeree completes performance of their side of the bargain, to which the 

Offeror is obligated to complete their promise – thus, only one party has an obligation, which is an 

executed obligation – as opposed to executory (to be performed at a later date).  

1.2.3        Multilateral Contract 

Features of a multilateral contract include:  

a) A contract between more than two parties.  

b) Most features of a Bilateral Contract apply (see above), although there may be other features as well.  

 

 

                                                           
3
 Fulfilment of Criteria 2: An Agreement which is legally enforceable 

 
4
 Carlill v Carbolic Smoke Ball Company is an illustration of a unilateral contract.  

 Offers made in no uncertain terms are not „puffs‟. 

 Offers can be made to the world at large.  

 Detriment suffered by the Offeree is enough to constitute good consideration. 



1.3       Invitations to Treat 

Theory: As opposed to a formal Offer, an Invitation to Treat is an invitation to other parties to make offers to enter 

into negotiations. For example, when a property owner indicates that they may be willing to sell their property, they 

are inviting others to present Offers to enter into contractual negotiations.  

Case: Gibson v Manchester City Council (1979) 

Principles of Case: 

 

 

 

1.4       Ticket Cases 

Ticket cases pose a problem for the identification of the Offer, and therefore Acceptance. Reasons for such include:  

i) Terms of tickets are often provided after the contract has been formed – terms provided after the 

contract is formed cannot form part of the contract.  

ii) Many different types of tickets exist – no uniform way to determine the conventional method of 

Agreement i.e. Offer and Acceptance 

iii) Some tickets contain terms, whilst others do not – in cases where terms aren‟t provided, it is 

difficult to ascertain the Offer of the ticket.  

iv) The process of ticketing, and thereby contracting, varies – as above, no uniform way of 

determining the conventional method of Agreement i.e. Offer and Acceptance.  

Thus, the usual approach of determining the existence of Agreement arising out of a ticket is:  

v) The ticket itself is an Offer.  

vi) Which the passenger/spectator/entrant can either choose to accept or reject after he/she has had 

reasonable opportunity to accept or reject it. If they choose to accept the ticket, Acceptance is 

assumed to have been provided, and the contract is formed.  

Case: MacRobertson Miller Airline Services v Commissioner of State Taxation (1975) 

Principles of Case: 

 

 

 

 

 

 

 

 An „Invitation to Treat‟ is not an Offer; it is merely a notice inviting Offers, which the party 

providing the Invitation can choose to accept or reject.  

 Thus, without Acceptance by the party inviting the Offer, no enforceable contract can be created. 

 Contractually, tickets represent an Invitation to Treat, the Offer of which is provided when 

the passenger/spectator selects the ticket. Acceptance is provided when the organisation 

(airline, ground etc) fulfils the obligation of the ticket; that is, admittance to a venue, carrying 

passenger.  



1.5       Offers as distinct from Invitations to Treat: Shop Sales 

The display of goods for sale is generally treated as an Invitation to Treat, and not as an Offer.  

Case: Pharmaceutical Society of Great Britain v Boots Cash Chemists (1953) 

Principles of Case: 

 

 

 

 

1.6       Auctions 

Theory: The holding of a public auction is generally considered to be an Invitation to Treat. That is to say, the 

auctioneer does not provide the final Offer, but merely invites Offers from those present at the auction. Each bid 

constitutes an Offer, with Acceptance only communicated by the fall of the hammer.  

Any conduct prior to the auction is deemed to Invitation to Treat.  

Case: AGC (Advances) Ltd v McWhirter (1977) 

Principle of Case:  

 

 

 

 

 

1.7       Tenders 

Theory: The tender process involves each interested party submitting a single bid without knowing what other bids 

are (unlike auctions).Tenders are usually found in very large contracts, such as with governmental organisations. 

EG: The government may call upon an engineering company to submit tenders for bridge construction.  

General Rule: The „call for tenders‟ are considered Invitations to Treat. Tenders are generally Offers (in the form of 

a firm‟s estimated costs), with the selection of the successful tenderer Acceptance of the tender. 

Exception: However, it is usually very costly to submit a tender, as, amongst other things, experts are required to 

construct the terms of the tender. Thus, in some cases, the courts have ruled in contrary to the general rule; that is, 

the party requesting the tender may be bound to Accept particular tenders, at the expense of being in breach of 

contract.  

 Items in stores are Invitations to Treat. When a customer selects an item and subsequently 

decides to purchase it, they are providing an Offer, with the shopkeeper either providing 

Acceptance or rejection of the Offer by allowing or preventing sale from going ahead.  

 In an auction, with or without reserve, the highest bid is still an Offer until accepted by the 

auctioneer – not automatic Acceptance of the Offer. Therefore, no contract exists until bid 

is accepted by auctioneer.  

NOTE: Eventhough no contract arises between the vendor and bidder if the highest bid is rejected 

in an auction without reserve, the bidder can still sue the auctioneer by way of breach of a separate, 

collateral contract.  



This effectively makes the call for tenders Offers, with the tenders themselves Acceptances of the Offer. This 

exception has been enacted to circumvent the possibility of „tender-callers‟ reneging on their projects without 

incurring any liability, despite the immense costs of placing tenders for tendering companies themselves.  

Case: Harvela Investments Ltd v Royal Trust Co. of Canada (1986) 

Principles of Case:  

 

 

 

 

 

Case: Hughes Aircraft Systems International v Airservices Australia (1997) 

Principle of Case: 

 

 

 

1.8      Termination of Offers 

Theory: An Offer may be revoked at any time prior to Acceptance. Withdrawal and revocation is effective when 

it is communicated to the Offeree.  

An Offer expressed to be open to Acceptance for a particular period of time will lapse at the end of that period. If no 

period is specified, the Offer will lapse after a reasonable period of time has passed.  

An Offer will cease to be available when: 

a) It is Withdrawn or Revoked. 

b) It is Rejected (once rejected, it cannot be reinstated). 

c) It is Counter-offered. 

d) It lapses (if no time stipulation is present, Offer still terminates once a reasonable amount of time has 

passed, subject to nature of Offer). 

e) The Offeror dies.  

f) The Offeree dies.  

g) There is a Failure of Condition.  

h) There is a Change Circumstance.  

1.8.1        Options 

Theory: If the Offeror promises to keep an Offer open for a specified period of time, this promise is not binding 

unless the Offeree has given consideration for this promise; otherwise, the Offeror may revoke the Offer at any 

time prior to Acceptance. 

 Tenders are generally Offers which are up to the calling company to Accept. The call 

for tenders is generally an Invitation to Treat.  

 However, in certain cases, and depending on the terms of the tender (such as when the 

calling company binds itself to accept the highest bid), the call for tenders is the Offer, 

with the highest bid communicating Acceptance of the Offer.  

 The call for tenders may sometimes be construed as an Offer. In such instances, the 

calling party is bound to Accept the highest legal tender; otherwise, they will be in 

breach of contract.   



When consideration is given in return for keeping an Offer open, an ‘Option’ is said to arise between the Offeror and 

Offeree.  

Case: Goldsbrough Mort & Co Ltd v Quinn (1910) 

Principle of Case:  

 

 

 

1.8.2       Termination of Unilateral Contract Offers 

Theory: In bilateral contracts where both party‟s promises are executory, it is easy to establish an option to prevent 

an Offer from being revoked before Acceptance is provided. However, a difficulty arises in unilateral contracts, 

where Acceptance is by full performance only. As such, it is difficult to ascertain whether Acceptance has been 

provided when the Offeree has begun to perform, but has not completed their performance, and whether, and 

Offer may still be revoked once performance has commenced but not been completed.   

General principle: An Offer made in exchange for the doing of an act becomes irrevocable once the act has already 

been partly performed.   

Case: Mobil Oil Australia v Wellcome International (1998) 

Principle of Case: 

 

 

1.8.3       Rejection and Counter-Offer 

Theory: Once an Offer is rejected, it is no longer available for Acceptance. The same rule applies to counter-offers. 

However, the courts do distinguish between a counter-offer and an inquiry/request for information:  

- A counter-offer is an implicit rejection to the Offer, making said Offer no longer available for Acceptance.  

- An inquiry/request for information is made to obtain guidance in deciding to accept or reject – not an 

intention to reject the original Offer. Therefore, original Offer should be treated as open when an 

inquiry/request for information is made.  

Case: Stevenson, Jacques & Co v McLean (1880) 

Principles of Case:  

 

 

 

 

 A promise to keep an Offer open for a specific time period which is supported by 

consideration (an „Option‟) cannot be withdrawn within the agreed upon time period of 

the option. Therefore, if an Offer is Accepted within this time period, the Offeror is 

bound under contract.  

 An Offer made in return for performance of an act is revocable at any time before full 

performance, unless there is an implied contract not to revoke or there is an estoppel.  

 An inquiry/request for information does not revoke the original Offer made, unlike a counter-

Offer.  

 Acceptance by Offeree to Offer prior to notification of revocation of said Offer by Offeror 

creates a binding contract which the Offeror is bound by, despite revocation in first instance. 



1.8.4       Lapse of Time 

Theory: An Offer which is expressed to be available for Acceptance for a particular period of time will lapse at the 

end of that period. If no time period is stipulated, the Offer will lapse once reasonable time has passed, either on the 

basis of: a) An implied term in the Offer, or b) An assumption that the Offeree‟s failure to accept infers rejection.  

NOTE: Verbal Offers usually lapse after a shorter period than written Offers.  

1.8.5       Death of Offeror 

Theory: The death of the Offeror, and/or for that matter, the Offeree, will terminate the Offer. 

Case: Fong v Cilli (1968)                                                           Case: Laybutt v Amoco Australia Pty Ltd (1974) 

PRINCIPLES FROM ABOVE CASES: 

 

 

 

 

 

1.8.6       Failure of Condition and Changed Circumstances 

Theory:  

- An offer may be subject to a condition, express or implied, that must be fulfilled before an Offer can be 

Accepted. 

- A change in circumstances leads to a termination of Offer in most cases (although there are some 

exceptions).  

Case: Dysart Timbers Ltd v Nielsen (2009) 

 

 

 

 

 

 

 

 

 

 Following the death of an Offeror, an Offer lapses, unless Acceptance is provided prior to death.  

 An Offeree cannot Accept an Offer when he is aware of the Offeree‟s death. 

 An Option (Consideration given to keep Offer open) can be enforced after the death of the Offeree 

against their estate until the time of expiry. However, it has to be exercised with the Offeror‟s successor, 

unless otherwise stated. If exercised with the wrong party, Option, and thereby contract, is voided.  

Principle of Case: A change in circumstances results in an Offer being revoked.  



2.1       Definition of „Acceptance‟ 

„Acceptance‟ is:  

- A manifestation, in writing or conduct, of the willingness to be bound by the terms of the offer, (terms of 

which are) made in a manner invited or required by the Offer.  

2.2       Conduct constituting Acceptance 

The courts will assess Acceptance, or assent, objectively; that is, what a reasonable person would have understood 

or believed when terms were stipulated. This is in contrast to the subjective test of „ad idem‟ – „the meeting of the 

minds‟ – whereby parties are assessed as to whether they had the same intentions, knowledge of terms and beliefs 

when entering into the Agreement.  

Case: Smith v Hughes (1871) 

Principle of Case:  

 

 

Case: Taylor v Johnson (1983) 

Principle of Case:  

 

 

 

 

Case: Fitness First v Chong (2008) 

Principle of Case:  

 

 

 

2.3       Rules of Acceptance 

2.3.1       Rule 1: Acceptance must be in response to an Offer 

Theory: Acceptance must be in response to an Offer; that is to say, Acceptance cannot be provided in ignorance of 

the Offer.  

Case: The Crown v Clarke (1927) 

Principles of Case:  

TOPIC 2: ACCEPTANCE 

 Assent is to be determined objectively, or in some cases, subjectively with estoppel – both having the same 

result; that is, what a reasonable person would have understood/believed by the terms of agreement. 

 „Objective theory is in command of the field‟ – the objective theory of Acceptance is the more favourable 

position, and should rule in cases (not subjective coupled with estoppel).  

 Effectively, an Offeree will Accept an Offer if they behave in a such a way that a reasonable person would 

believe they are assenting to the Offer, even if and when there is no real consensus.  

 It is irrelevant whether the parties are of consensus ad idem i.e. both completely aware of 

the terms of a contract, or not. By signing an agreement, it is as if a party provides their 

assent, even if they fail to read or are unaware of the terms stipulated.  

 Acceptance must be provided in direct response and awareness of the Offer.  

 Even if, objectively, it appears that Acceptance has been provided through fulfilment of the terms of an 

Offer, the courts may apply subjective intent to ascertain whether Acceptance was provided on reliance 

of Offer.  



2.3.2       Rule 2: Acceptance may not be inferred from silence 

Theory: An Offer which stipulates a particular method of communication of Acceptance can only be contracted if 

Acceptance is provided in accordance with that particular mode of communication.  

However, certain exceptions apply, including that a contract cannot be enforced through silence.  

Case: Felthouse v Bindley (1862) 

Principle of Case:  

 

  

 

2.3.3       Rule 3: Conduct may amount to Acceptance 

Theory: Acceptance can only be provided through positive action eg. Written statements, signatures, conduct. 

Silence is a passive action, and does not amount to Acceptance.  

Case: Empirnall Holdings v Machon Paull Partners (1988) 

Principle of Case: 

 

 

 

Case: Brambles Holdings Ltd v Bathurst City Council (2001) 

Principle of Case: 

 

 

 

 

2.3.4       Rule 4: Acceptance must be communicated to the Offeror
5
 

Theory: Acceptance generally has effect only when it is communicated to the Offeror; that is, when the Offeree‟s 

Acceptance is received by the Offeror. This is required as it establishes that the parties are „ad idem‟ – „of one 

mind‟.  

 

                                                           
5
 The Offeror may sometimes waive the notification requirement of Acceptance. This is always the case in unilateral contracts, 

where Acceptance cannot be communicated other than by full performance of the terms of Offer i.e. the doing of an act – 
Carlill v Carbolic Smoke Ball Co (1893).  Thus, Offeror dispenses with notification requirement in unilateral contracts.  

 Acceptance of an Offer cannot be inferred from silence.  

 Courts did not want to impose need for an Offeree to communicate rejection (in the 

face of silence communicating Acceptance) in order to not be bound.  

 Acceptance may be communicated by conduct, even if Acceptance isn‟t explicitly 

communicated (or required).  

 Consent to goods and services under the premise and knowledge they will be paid for amounts 

to Acceptance of an Offer.  

 Where an Offeree has reasonable opportunity to reject an Offer, but takes the benefits of the 

Offer under the impression they will be paid for, it may be inferred that the Offeree accepted 

the Offer.  



Case: Latec Finance v Knight (1969) 

Principle of Case:  

 

 

 

 

 

2.3.5       When and where is communication effective for the purposes of Acceptance of an Offer?  

Theory: In general, communication of Acceptance becomes effective when (i.e. the time) and where (i.e. the place) 

Acceptance reaches the Offeror. Until such time that Acceptance reaches the Offeror from the Offeree, no contract is 

said to exist, and the Offer may be revoked. This is why time is crucial to Acceptance.  

However, if Acceptance reaches the Offeror prior, or in the absence of, revocation, and he/she attempts to avoid 

Acceptance, (eg. Refusing to open and read an email of Acceptance) the contract is still binding. This is because the 

law holds that no party may benefit from their own wrongdoing.  

Place is also crucial to Acceptance, and thereby, a contract, as different laws of contract apply across different 

jurisdictions. As such, establishing a place of Acceptance is crucial to ascertaining which courts may reside over 

disputes which may arise.  

2.3.6       EXCEPTION: POSTAL ACCEPTANCE RULE 

Theory: As opposed to above, where Acceptance is said to apply only once it received by the Offeror from the 

Offeree, when it comes to post:  

 Acceptance is effective the moment the letter is posted i.e. not necessarily when the letter of Acceptance 

actually arrives (in the hands of the Offeror) – TIME 

 Further, this means that the contract is formed in the place where Acceptance is posted – PLACE 

Explanation: One of the parties must bear the risk of Acceptance being lost in the post. As such, while both the 

Offeree and Offeror are prejudiced in this ruling (Offeree – no way of knowing when Acceptance reaches Offeror; 

Offeror – becomes bound even without knowing when Acceptance is posted), the Common Law courts preferred to 

rest the onus on the Offeror.  

Case: Adams v Lindsell (1818) 

Principle of Case: 

 

 

 

 

 Acceptance of an Offer has to be communicated by the Offeree to the Offeror to take effect.  

NOTE: This is the case for bilateral contracts. For unilateral contracts, the requirement for the 

notification of Acceptance is waived due to Acceptance being provided through an act/performance, not 

by declaration.  

 When it is contemplated and agreed by the parties that the post is necessary to 

communicate Acceptance, Acceptance is complete as soon as it (the letter of Acceptance) 

is posted.  



2.3.7       Instantaneous v. Non-Instantaneous Modes of Communication 

Theory: With the advent of electronic communications, it appeared that the Postal Rule would become outdated, 

with little application to contracting. However, the courts have ruled that it should not be confined solely to post, a 

non-instantaneous form of communication, but to instantaneous forms of communication as well – such as face-to-

face agreements, telephone agreements, emails etc.  

The Common Law has distinguished between instantaneous and non-instantaneous methods of communication. 

However, it has also distinguished, on a case-by-case basis, whether to apply to Postal Rule, or the General Rule, of 

Acceptance.  

Case: Brinkibon v Stahg Stahl (1983) 

Principle of Case:  

 

 

 

 

2.3.8       Statutory Regulations: Electronic Transactions (Victoria) Act 2000 

Theory: With the prevalence of instantaneous communication in the modern era – text messaging, email etc – the 

rule of Acceptance is becoming ever more complicated. Statutory regulations have arisen as a result of such. Under 

the Electronic Transactions (Victoria) Act 2000:  

If an electronic address has been designated by the addressee 

 Time of Dispatch (s. 13, ss. a): When electronic communication („e-com‟) leaves an information system 

under the control of the originator (sender).  

 Time of Receipt (s. 13A, ss. a, b): When the e-com has become capable of being retrieved by the 

addressee, and the addressee is aware that e-com has been sent to that address.  

If an electronic address has not been designated by the addressee 

 Time of Dispatch and Receipt (s. 13 ss. 1(ii)): When the electronic communications becomes capable of 

being retrieved by the addressee AND the addressee has become aware that the electronic communication 

has been sent to that address. 

 Places of Dispatch and Receipt (s. 13B, ss. 1):  

o E-com is taken to have been dispatched at the place where the originator (sender) has his place of 

business.  

o E-com is taken to have been received at the place where the addressee (recipient) has his place of 

business.  

Thus, in reference to Statutory Interpretation, Acceptance is said to have been communicated and affected at the  

 Time: When the recipient is aware that e-com has been sent to him/her, and once the e-com has entered 

their system.  

 Place: Once the e-com has reached the recipient‟s system and the recipient is aware of the receipt;   

 The  Postal Acceptance Rule  shall apply to non-instantaneous modes of communication (i.e. post), and the General 

Rule shall apply to instantaneous modes of communication (eg. Telephone, telex, email).  

 Thus, via instantaneous modes of communication, a contract is enforceable when and where Acceptance is 

communicated to the Offeror from the Offeree.  



In essence, following the General Rule of Acceptance:  

„Acceptance is effective once it is received by the Offeror’ 

2.3.9       UNCITRAL Model Law on Electronic Commerce (1996) 

Theory: The UN has provided further regulation as to when Acceptance is conferred:  

If a message arrives to a non-designated information system (on the part of the Recipient):  

„Receipt (and thus Acceptance) is deemed to occur when the data message is retrieved by the addressee 

(recipient/Offeror)‟.  

2.3.10      Rule 4: Acceptance must correspond with the Offer 

Theory: Acceptance must correspond precisely with the Offer. This means that the Offer empowers the Offeree to 

„do no more‟ than accept or reject the terms of the Offeror. Otherwise, if the Offeree attempts to vary the terms of 

the Offer proposed, it will amount to a counter-offer, which can only be contracted if and when this counter-Offer is 

Accepted by the new Offeree (original Offeror).  

However, a problem arises when two parties use standard-form contracts i.e. when two parties to a negotiation 

exchange standard forms with inconsistent terms between them, and reach an agreement – but without deciding 

whose terms prevail. This is known as the “Battle of the Forms”.  

Case: Butler Machine Tool Co Ltd v Ex-Cell-O Corporation (1979) 

Principle of Case:  

 

 

 

 

 

2.3.11       No distinct Offer and Acceptance 

Theory: Traditional analysis holds that Offer and Acceptance are required to establish the existence of a contract. 

However, there is still the possibility that a contract could exist without being able to locate the offer and 

acceptance. In such circumstances, provided: 

- All circumstances are agreed to be inferred; 

- Mutual assent between the parties has manifested; and 

- A reasonable person would think that a concluded bargain was struck 

A contract may be deemed enforceable. 

Case authority: Brambles Holdings v Bathurst City Council 

 

Conflict & Synthesis:  

 Conflict: When it comes to a „battle of the forms‟, the party whose terms are not rejected (ultimately) or 

whose terms prevail i.e. who fires the „last shot‟, are deemed to be the terms of contract.  

 Synthesis: When two parties‟ terms are so contradictory, they may construct a new contract merging 

their two sets of terms, and inserting others they will both agree upon (Lord Denning). 



3.1       Consideration: Basic Principles 

Theory: The second necessary element (after Agreement = Offer + Acceptance) for contract formation is 

consideration – the „price paid for a promise‟. The basic premise of consideration is that something of value must 

be given in return for a promise; that is, in exchange for something for the promise to be binding. Most agreements 

usually contain exchanges – such as payment for goods/services. However, consideration is identified when:  

1. A has made a promise to B.  

2. B wishes to enforce said promise. 

3. But there is doubt as to whether B has given anything in return. 

A promise will only be enforceable if supported by consideration or made „under seal.
6
‟ Otherwise, if an agreement 

is not supported by consideration on both sides it is known as a „nudum pactum’ – a „naked agreement‟ – and is 

unenforceable.  

Consideration, in the sense of the law, is either a:  

- Detriment/liability incurred by the promisee, or; 

- Benefit conferred by the promisee, but not necessarily to the promisor. 
7
  

NOTE: In a bilateral agreement, both parties are the promisor and promisor – depending on how the agreement is 

viewed. 

OR 

- A Bargain: The benefit/detriment must be given in return for the promise.  

Consideration may come in a range of forms:  

1) Performance of an act – which must therefore be executed.  

2) Promise of an act         - which must therefore be executory.  

3) Act of forebearance     - eg. Promising not to take action against another party. 

3.2       Consideration: A History 

Theory: Consideration was initially introduced as a means to ascertain the motivation for making a promise i.e. to 

„consider‟ the factors motivating the making of a promise. Motive was crucial back then (in the 16
th

 century) to 

distinguish between enforceable and unenforceable contracts. By the end of that century, parties had to plead the 

motive/reason for the making of the promise on which one wanted to sue. However, by the 18
th

 century, the fact that 

a promisor was under a moral obligation to the promisee was sufficient to constitute consideration.  

By the 19
th

 century, the moral obligation of consideration was firmly rejected
8
. At such time, the modern day 

concept of bargaining came into practice. This provided for the notion that for a contract to be enforceable, 

                                                           
6
 ‘Made under seal’ - In the past, certain agreements were signed and sealed by the monarch’s stamp. The monarch was seen 

to a ‘representative of G-d on earth’ (divine rights of the monarch), meaning no one could accuse them of lying. Therefore, with 
regard to their position, if an agreement arose which was made under seal, it would be enforced, regardless of whether 
consideration was given or not. However, this is hardly the case today.  
7
 Benefit (conferred to promisor) and detriment (suffered by promise) do not have to occur simultaneously; if one is present, 

consideration is found. However, most cases will have both a benefit and detriment element – one party’s loss is another 
party’s gain.  
8
The concept of ‘morally obligatory’ promises is still entrenched within the Civil Law, or European, system; when a party makes 

an Offer, or Promise, they are legally bound by it.   

TOPIC 3: CONSIDERATION 



something of legal value has to be given in exchange for a promise – the „price‟ of the promise, as it were – the idea 

of which has continued to this day.  

3.3       The Essential Elements of Consideration 

3.3.1       Element 1: The Benefit/Detriment Requirement 

Theory: The first aspect of valuable consideration is that must consist of either a: 

 Detriment to the promisee or; 

 Benefit conferred from the promisee (but not necessarily to the promisor).  

3.3.2       Element 2: The Bargain Requirement 

Theory: The second aspect of valuable consideration is that the benefit conferred by the promisee (to the promisor 

or other party) or
9
 detriment suffered by the promisee must be given in return, not in reliance

10
 upon, a promise (a 

„quid pro quo‟). Therefore, a promised act must be performed as the agreed price of the promise.  

Case: Australian Woollen Mills v Commonwealth (1954)                    Case: Beaton v McDivitt (1987) 

Case: Atco Controls Pty Ltd v Newtronics Pty Ltd (2009) 

Principles of the above cases: 

 

 

 

 

 

 

3.4       Other Elements of Consideration 

3.4.1       Element 3: Consideration must move from the promisee 

Theory: Consideration given in return for a promise need not move to the promisor; however, it must move from 

the promisee. In satisfaction of consideration though, either:  

1. A benefit must move to the promisor or some other party, OR: 

2. A detriment must be suffered by the promisee.  

As long as either of the above, but not always both, is present in an agreement, consideration, and thus an 

enforceable obligation, is present.  

                                                           
9
 In most cases, consideration given in return for a promise will constitute both a benefit conferred by the promisee (to the 

promisor or to some other party), and a detriment to the promisee.  
10

 The “Quid pro Quo” – “this for that” – agreement.  

 Performance of an act on reliance of a supposed promise is not valid 

consideration. It amounts to a conditional gift, which is not enforceable. 

 Performance of an act must be conducted in return for a request to perform the 

very act, the result of which would lead to a contractual obligation (bargain 

requirement: „Quid pro quo‟ – „this for that‟).  

 Where no detriment is suffered by the promisee, it is impossible to confer a 

contractual agreement.  



NOTE! When a promise is made to joint promisees, the promise can be supported by consideration given by one of 

the promisees on behalf of the others.  

However, it is possible to be a party to a contract in which a promise is made, but still be a „stranger to 

consideration‟. For example:  

- A, B & C are parties to a contract.  

- A promises B and C that he will pay C if B constructs a house for him (detriment on part of B).  

C cannot compel A to carry out his promise because, although he is a party to the contract, as a promisee, he has 

incurred a legal detriment – rather, a legal benefit – and is thus a stranger to consideration.  

3.4.2       Element 4: Consideration must be sufficient, but need not be adequate 

Theory: Consideration must be sufficient, but need not be adequate. This means that consideration must be 

something that the law regards as having value, but provided it meets this threshold, the courts will not inquire as to 

whether the consideration is of equal or proportional value to the promise that it supports. This is because it is the 

role of the courts to simply ascertain whether a bargain has been struck and an exchange made – irrespective of the 

value of exchange.  

- Eg. A grain of salt – which is of legal value – is enough consideration for a property, eventhough it is not 

nearly adequate enough.  

Nominal consideration (such as above) can effectively avoid the requirement of consideration. However, courts will 

still take in the inadequacy of consideration when determining contracts. Whilst it will not invalidate the contract, it 

can be indicative of procedural unfairness i.e. that a party has taken advantage of another, which may amount to 

fraud.  

Case: Woolworths Ltd v Kelly (1991) 

Facts: In Woolworth‟s v Kelly, Kirby P gave 6 reasons as to why the courts do not generally enquire into the 

adequacy of consideration:  

 Custom – the courts have adapted a rule against enquiring into the adequacy of consideration, and it should 

stay that way.  

 Uncertainty of enforceability – parties will be uncertain as to the adequacy of their consideration, which 

may lead to the enforceability of contracts being uncertain. In a society that places great economic 

importance on certainty, it is important the uncertainty surrounding legal enforceability be minimised.  

 Personal valuation – different parties to a contract place different values on the bargain they are receiving. 

It is not up to the courts to decide the adequacy of consideration when it is so clearly subjective.  

 Limited expertise – lawyers, and thus judges, have limited expertise and their opinion on an item‟s 

intrinsic value cannot be substituted for that of the contracting party.  

 Economic freedom – the law respects the rights of parties to reach their own agreements, placing their 

own values on consideration. It is up to the courts to merely ensure that a bargain has been struck and an 

exchange made. 

 Subjective ruling – could facilitate subjective judgments, with different courts potentially reaching 

different conclusions on the same evidence. 

3.4.3       Element 5: Consideration must not be past 



Theory: Past consideration is not considered sufficient consideration; that is, something given before a promise 

cannot constitute good consideration. This rule is usually invoked when, following completion of a contractual 

agreement, one party makes a promise which the other seeks to enforce.  

Case: Roscorla v Thomas (1842) 

 

 

3.4.3.1       EXCEPTION: Promises to pay for past services performed at the request of the promisor 

Theory: When the promisor requests services, implying that they will be paid for, performance of such services 

will amount to valuable consideration in subsequent promises to pay. In effect, performance and promise are 

considered part of the same transaction, eventhough performance was in the past.  

Case: Ipex Software Services Pty Ltd v Hosking (2000)                       Case: Lampleigh v Braithwait (1616) 

Principles of Cases:  

 

 

 

3.5       The Existing Legal Duty Rule 

Theory: A promise to perform an existing legal duty, or the performance of such, is not sufficient consideration to 

support a contract. That is to say, if a party is legally obliged to do something, and they perform that act, they cannot 

use that act as consideration for a new promise.  

The reason for such a rule is that, in return for the beneficiary’s (promisor‟s) promise, the modifying party 

(promisee) will have promised nothing more than they were already legally obliged to do. This is the case even 

when the promisor provides extra consideration for the promisee‟s already legally obliged services (see example 

below). 

EG: Party A has agreed to build a garage and fence for Party B for $30,000. After the contract is made, Party A 

realises that they will be providing the service at a loss, and expresses reluctance to continue with the job. Hearing 

this, Party B promises to pay Party A a further $5,000 if they continue with the job. Party A agrees and continues.  

Party B subsequently refuses to make the payment of the further $5,000. Party A sues on breach of contract. The 

courts will rule in Party B‟s favour, as party A did no more than they were legally obliged to do (i.e. build the 

garage and fence) when party B made the promise of extra payment. Having provided no further consideration, the 

agreement (of $5,000 extra) is unenforceable.  

An existing legal duty may arise from the following:  

 A general law – Party A has a workplace and has workers who he believes are seeking to damage his 

property in a strike/demonstration. Under this impression, Party A calls on the police to provide extra 

security for his property on the day. The police have a legal duty to ensure public safety, so if they were to 

Principle of Case: 

 A promise made with regards to a previous contractual agreement is unenforceable, unless it is met by further 

consideration, separate from the original.  

 Services rendered at the request of the promisor with a later promise to be paid for, express 

or implied, constitute valuable consideration.  

 The services themselves „couple‟ with the promise to form consideration for the agreement.  



send offices to the property, they would not be able to charge for these services
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. That is to say, the police 

will have provided nothing more than they were legally bound to do.  

 Contract with the promisor/a third party – Party A offers to sell a book to Party B for $100, to which Party 

B accepts. A legally enforceable contract is formed. However, comes to the time for exchange, Party B 

states: “I will give you the $100 if you include your pen as part of the deal (along with the book).” Party B 

has provided no further consideration i.e. offered no more than they were legally bound to give for the 

book, so this agreement would be unenforceable.  

 A court judgment - Party A accidentally injures Party B. Party B sues for damages, and the court impose a 

legal duty on Party A to compensate Party B with $100,000. Party A then approaches Party B and states: “I 

will pay you the $100,000 as compensation for your injuries if you include your car as well”. Party A has 

provided no further consideration for the car than they were already legally bound to do (compensate with 

the $100,000), so this agreement would be unenforceable. 

An existing legal duty will usually be seen in the following:  

1. A promise of extra money for an existing promise – see ‘garage and fence agreement’ above. 

2. Government agencies providing extra services to citizens – see ‘demonstration scenario’ above.  

3. Agreement to accept part payment of a debt in a full settlement (see below).  

Case: Stilk v Myrick (1809) 

Principle of Case:  

  

 

 

 Criticism of Existing Legal Duty Rule: Does not reflect the practices of businesspeople, who routinely 

make modifications to contracts to allow deals to remain viable for both parties.  

 Rebuttal: It is difficult for lawmakers to ascertain whether one-sided modifications to contracts amount to 

co-operation, or merely one party‟s exploitation of the other‟s dependency.  

3.5.1       Part Payment of a Debt 

Theory: Part-payment of a debt does not constitute good consideration for an agreement to discharge the whole 

debt. That is to say, in paying part of the debt, the debtor is simply performing only part of his whole debt.  

However, this rule has no application in the event that the debtor gives something other than money, but of agreed 

equivalent value of the debt, in return for discharge of the whole debt.  

Case: Foakes v Beer (1884) 

Principle of Case:  
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 In some cases, the government (of which the police force is a part) will be able to charge for extra services, so long as they 
are able to prove that they went beyond their normal duty of service.  

 A promisee‟s promise to perform an act/service that a party is already legally obliged to do, or 

performance of said act/service, is not sufficient consideration to support a contract.  

 That is to say, a promise to do no more than one is already legally obliged to do is not consideration.  

 Part-payment of a debt in discharge of the whole debt is not valid consideration.  



3.6       EXCEPTIONS TO THE EXISTING LEGAL DUTY RULE 

Theory: There are 5 instances in which the existing legal duty rule will not apply; 

 

3.6.1       Exception 1: Fresh Consideration 

Theory: The existing legal duty rule can only apply when the beneficiary (promisor) promises to do no more than 

promised in the original contract. It stands to reason then, that if the beneficiary promises to do more than they 

originally undertook to do i.e. makes a further and new („fresh‟) promise, the existing legal duty rule no longer 

stands.  

Case: Hartley v Ponsonby (1857) 

Principle of Case:  

 

 

3.6.2       Exception 2: Practical Benefit 

Theory: When the modifying party (promisee) obtains a practical benefit from the beneficiary‟s (promisor’s) 

promise to perform an existing legal obligation, valid consideration is said to have been given, and the existing legal 

duty rule is no longer applicable.  

  

Fresh 
consideration

New 
obligation to 
third party

Termination 
and 

Replacement

Bona fide 
compromise 

of legal 
dispute

Practical 
benefit

 The existing legal duty rule does not apply in cases where fresh consideration is supplied.  

 



Case: Williams v Roffey Bros & Nicholls (1991)                   Case: Musumeci v Winadell Pty Ltd (1994) 

Principles of Cases: 

 

 

 

 

 

 

 

 

 

 

 

 

 

The principle of Practical Benefit has been widely criticised:  

 It will always be possible to identify a practical benefit resulting from performance of a contractual 

obligation – rule has too many possible applications; indirectly abolishes rule of Existing Legal Duty.  

 Is in contravention of the Bargain principle of consideration. According to this principle, consideration is 

something given in exchange for a promise. Under the Practical Benefit rule, the beneficiary‟s 

(promisor‟s) promise to perform is given – the already Existing Legal Duty – not the practical benefits 

flowing from performance.  

As such, it is inadvisable to use as prominent issue in cases, but still important to know.  

3.6.3       Exception 3: Promises made to a Third Party 

Theory: A promise to perform an existing legal duty is sufficient consideration if made to a third party who was 

not a party in the original contract. The Existing Legal Duty Rule does not apply because the promisor incurs an 

additional legal obligation i.e. does more than he/she was originally legally bound to do, and confers an additional 

legal benefit to the new promisee.  

Case: Pao On v Lau Yiu Long (1980) 

Principle of Case: 

   

 Where the modifying party (promisee) obtains a practical benefit from the beneficiary’s (promisor‟s) 

promise to perform an existing legal duty (i.e. no more than the promisor is bound to do), such practical 

benefit constitutes valid consideration. A practical benefit is said to have conferred if: 

In applying the rule of Practical Benefit to Australia, Santow J made 3 modifications to the rules outlined by Glidewell LJ in 

Williams v Roffey Bros:  

A practical benefit is said to have been conferred if:  

a) Party A has entered into a contract to do work, or supply goods and services, to Party B in return for payment by 

Party B; and 

b) At some stage before Party A completely performs his obligations under the contract with B, B has reason to doubt 

whether A will, or will be able to, complete his side of the bargain; and 

c) Party B then promises Party A additional payment or other concessions in return for Party A‟s promise to perform 

his contractual obligations on time; and 

d) As a result of giving his promise, B obtains a benefit, or obviates a disbenefit provided that A‟s performance is 

worth more to B than any remedy against A (Almost always case – litigation is expensive and uncertain) 

e) And B‟s promise is not given as a result of economic duress, fraud, undue influence, unconscionable conduct or 

induced as a result of unfair pressure on part of A; and 

The benefit to B is capable of being consideration for A‟s promise, so that the promise will be legally binding. 

 

 

 A promise made to perform an existing legal obligation to a 3
rd

 party – a party which was not part of 

an original agreement – is sufficient consideration, as a) the promisor accepts a further legal 

obligation, and b) the promisee obtains the benefit of an enforceable, direct obligation.  



3.6.4       Exception 4: ‘Bona Fide’ – ‘Good Faith’ – Compromises 

Theory: A promise to perform an existing legal duty will be deemed valid consideration when it is made by the 

beneficiary (promisor) as part of a bona fide (good faith) compromise
12

 of a legal dispute.  

Case: Wigan v Edwards (1973) 

Principle of Case:  

 

 

 

3.6.5       Exception 5: Original Contract is terminated and replaced with a New One 

Theory: The existing legal duty will have no application where the parties have terminated the original contract and 

entered into a new one. This will be the case even if the modifying party’s obligations are more onerous than the 

original contract, whilst the beneficiary’s obligations are identical than the original. 

However, this new contract will need to be supported by consideration.  
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 Ballantyne v Phillot - Ballantyne gave up a legal claim, in good faith , to sue Phillot for defamation. Dixon CJ, a dissenting judge in the case, 

believed that this amounted to sufficient consideration under a bona fide compromise. 

 A promise to perform an existing legal duty as part of a bona fide compromise, made on 

honest, genuine and true grounds, is enough to constitute sufficient consideration.  


