
Process, Open Justice and Fairness 
Open Justice  

The principle of open justice is the idea that justice is conducted out in the open where anyone from the 
public can see it being done (ie, the public are allowed to go in and witness trials, all witnesses have to give 
evidence in person etc). The importance of the principle has been repeatedly stressed: It helps to ensure 
accountability and legitimacy 

John Fairfax Publications v District Court of NSW 
• “It is well established that the principle of open justice is one of the most fundamental aspects of the 

system of justice in Australia.” 
• Common law power to depart from this principle: 

• Such orders must be “really necessary to secure the proper administration of justice” 
• Necessity only arises in “wholly exceptional circumstances, not merely where such measures would 

be useful or desirable.”  

Rinehart v Rinerhart 
• Suppression order denied  
• Summarised principles of open justice  

• Order must be “necessary” to prevent prejudice to the administration of justice. This is a strong 
word which reinforces the legislative intention that suppression orders should only be made in 
exceptional circumstances 

• Principles of open justice is one of the most fundamental aspects of the system of justice in 
Australia 

• Paramount consideration of necessity principle is the need to do justice. Publication is a means to 
that end and can only be avoided where necessity compels departure 

• Entitlement of media to report on proceedings is a corollary of the right of access to the court by all 
members of the public  

• Parties generally have to accept the embarrassment and reputation damage 
• Recognised exceptions to open justice, where disclosure would: 

• Vindicate the activities of a blackmailer or whistleblower 
• Seriously affect the commercial value of the subject matter 

Other common law powers to close courts  
• Einfield v R (No 2) — non-publication orders 
• R v Kwok — names suppressed 
• Seven Network (Operations) v James Warburton (No 1) — restricted access to confidential 

information by suppression order  

Civil Procedure Act (CPA) 2005 s71 
Subject to any Act, the business of a court in relation to any proceedings may be conducted in the absence of 
the public in any of the following circumstances: 

(a) on the hearing of an interlocutory application, except while a witness is giving oral evidence,  
(b) if the presence of the public would defeat the ends of justice, 
(c) if the business concerns the guardianship, custody or maintenance of a minor, 
(d) if the proceedings are not before a jury and are formal or non-contentious  
(e) if the business does not involve the appearance before the court of any person, 
(f) if, in proceedings in the Equity Division of the Supreme Court, the court thinks fit,  
(g) if the uniform rules so provide.  
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Fair Trial 

Principle of a fair trial manifests itself in the form of the obligation to provide proper notice. 
This was discussed in “The Truth can Cost too Much: The Principle of a Fair Trial”: 

• “In Australian jurisprudence, the principle of a fair trial is based on the inherent power of a court to 
control its own processes and, particularly, on its power to prevent abuse of its processes.” 

• “The court cannot turn a blind eye to vexatious and oppressive conduct that has occurred in 
relation to the proceedings even if a fair trial is still possible. Such conduct could, if tolerated by the 
courts, undermine the standing of the judges as impartial and independent adjudicators.” 

• “Courts have an overriding duty to maintain public confidence in the administration of justice.” 

Stead v State Government Insurance Commission 
• Trial judge told P’s council not to address evidence given by D. Trial judge made decision based on 

unaddressed evidence. Showed possibility of winning case, retrial ordered on appeal.  
• “Not every departure from the rules of natural justice at a trial will entitle the aggrieved party to a new 

trial.” 
• “All that the appellant needed to show was… the possibility of a successful outcome.” 
• Test: Would compliance with the requirements of natural justice have made a difference?  

Mastronardi v NSW 
• Sued state for negligence in not providing protection in jail. M alleged miscarriage of justice from the 

trial judge, and a retrial was ordered as part of his evidence was misapprehended and other part was 
not relied upon 

• Applied Stead v SGIC 

Case Management 

CPA s 56 — Overriding Purpose  
(1) The overriding purpose of this Act and of rules of court, in their application to civil proceedings, is to 

facilitate the just, quick and cheap resolution of the real issues in the proceedings.  
(2) The court must seek to give effect to the overriding purpose when it exercises any power given to it by 

this Act or by rules of court and when it interprets any provision of this Act or of any such rule. 
(3) A party to a civil proceeding is under a duty to assist the court to further the overriding purpose and, to 

that effect, to participate in the processes of the court and to comply with directions and orders of the 
court. 

(4) Each of the following persons must not, by their conduct, cause a party to a civil dispute or civil 
proceeding to be put in breach of a duty identified in subsection (3): 

(a) any solicitor or barrister representing the party in the dispute or the proceedings, 
(b) any person with a relevant interest in the proceedings commenced by the party. 

(5) The court may take into account any failure to comply with subsection (3) or (4) in exercising a 
discretion with respect to costs. 

(6) For the purposes of this section, a persons has a relevant interest in civil proceedings if the person: 
(a) provides financial assistance or other assistance to any party to the proceedings, and  
(b) exercises any direct or indirect control, or any influence, over the conduct of the proceedings or 

the conduct of a party in respect of the proceedings  

CPA s 57 — Objects of Case Management  
(1) For the purpose of furthering the overriding purpose referred to in s 56(1), proceedings in any court are 

to be managed having regard to the following objects 
(a) the just determination of the proceedings, 
(b) the efficient disposal of the business of the court, 
(c) the efficient use of available judicial and administrative resources, 
(d) the timely disposal of the proceedings, and all other proceedings in the court, at a cost affordable 

by the respective parties. 
(2) This Act and any rules of court are to be so construed and applied, and the practice and procedure of the 

courts are to be so regulated, as best to ensure the attainment of the  objects referred to in subsection (1). 
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