
TOPIC 7: INSURANCE  
• A contract of insurance is a contract by which one party (the insurer) in 

consideration of a sum of money (the premium) undertakes to pay to another 
person (the insured), a sum of money, or its equivalent on the happening of a 
specific event (Megarry VC in Medical Defence Union v DoT) – substance over form 

• Indemnity insurance – returns the insured to the position he was in before the loss.  
• Contingency insurance – insurer agrees to pay an agreed sum to the insured on 

happening of an event.  
• The proposal form is a document containing questions to which a person is asked to 

give answers, where the answers are intended to be used in connection with a 
proposed contract of insurance.  

o This is an offer by the insured to the insurer, accepted when the insurer 
issues a policy (the policy document, which is evidence of the insurance 
contract).  

• Insurance contracts are interpreted contra proferentem – against insurer (Mutual 
Insurance v Stargift) 

INSURANCE CONTRACTS ACT 1984 (CTH) 
Application 

• The Act applies to contracts of insurance and proposed contracts of insurance in 
Australia (s 8(1));  

o The Act applies regardless a ‘law of contract’ clause if the proper law of 
contract is Aus (s 8(2)) 

• Act does not apply to (s 9): reinsurance, health insurance, friendly societies, export 
finance insurance, workers compensation, compulsory 3rd party personal injury 
insurance, where MIA applies (s 9(1)(d)) 

• NOTE: common law principles of insurance contracts remain to the extent they are 
not modified, expressly or impliedly, by the Act (s 7) 

Insurable interest  
• Common law overruled: the insured must have an insurable interest (legal or 

equitable) in the subject matter of the contract at the time of entering into the 
contract and at the time the loss is incurred. 

o 2 points in time – firstly when entering into the contract, secondly when the 
loss is incurred  

o See eg Macaura; Truran Earthmovers; softened in NSW Leather v Vanguard 
• No need for interest when contract entered into: A contract of general insurance is 

not void by reason only that the insured did not have an interest in the subject-
matter of the contract, at the time when the contract was entered into (s 16(1)).  

• No need for interest if insured suffered loss: the insured need not have an interest 
at law or in equity in the property, provided he has suffered a pecuniary or economic 
loss by reason that property the subject-matter of the contract has been damaged or 
destroyed (s 17, Howard; cf Macaura) 

• NOTE: the insured still needs to have suffered a pecuniary or economic loss by 
reason that property the subject matter of the contract has been damaged or 
destroyed. 



• NOTE: the persons benefitted need not be named (s 20) 
Duty of Good faith  

• The statutory duty codifies the common law duty 
• There is an implied provision requiring each party to act towards the other party 

with the utmost good faith (s 13(1)), for which a failure to adhere is a breach of the 
Act (s 13(2)/(2A));  

o The concept of utmost good faith is not limited to dishonesty (CGU Insurance 
v AMP Financial) 

• This does not impose an additional duty on the insured (s 12);  
• However, if reliance by one party on a provision of the contract would not be in good 

faith, then the party may not rely on the provision (s 14(1)).  
o The court is to consider any notification of the provision given to the insured 

(s 14(3)) 
• NOTE: powers of ASIC to act against insurer for failing to comply with duty (s 14A) 
• Examples: 

o Failure to bring to attention of insured specific provisions of the contract and 
the effect of those provisions is a breach of the duty of good faith (AAMI v 
Ellis) 

o Failure to promptly admit liability to meet a sound claim for indemnity and to 
promptly pay is a breach of the duty of good faith (Moss v Sun Alliance) 

o Failure to have regard to more than its own interests when exercising its 
rights (Distillers v Ajax) 

o Failure to advise insured that policy does not provide level of cover they 
explicitly sought 

o Failure to provide with sufficient expediency the insurer’s reasons for 
denying a claim 

Duty of disclosure  
• The insurer must inform the insured in writing of this duty, general nature & effect 

of ss 21A or 21B (if applicable), and that it applies until the proposed contract is 
entered into (s 22(1)).  

o The insurer bears the onus of proving its compliance with s 22 and is a 
prerequisite to reliance by the insurer on s 21 (Lumbley v Delphin) 

o Failure to comply will prevent the insurer from complaining about a breach 
by the insured, unless it was fraudulent (s 22(5)).  

o The insurer bears the onus of proving the insured’s failure to comply with the 
duty of disclosure was fraudulent (Shepherd v National Mutual) 

o If an insurer accepts an offer from an insured more than 2 months after the 
insured’s most recent disclosure, the insurer must give the insured a 
reminder notice of the duty (s 22(3)) 

§ Failure to comply will prevent the insurer from complaining about a 
breach by the insured, unless it was fraudulent (s 22(6)).  

• An insured has a duty to disclose to the insurer, before the relevant contract of 
insurance is entered into, every matter that is known to the insured, being a matter 
that (s 21(1)):  

a) The insured knows to be relevant to the decision of the insurer whether to 
accept the risk and, if so, on what terms; or  



§ What insured knows requires more than belief, suspicion or strong 
suspicion (Permanent Trustee v FAI) 

§ It requires disclosure only of a matter that has a bearing on the 
nature and extent of the risk involved, as opposed to disclosing 
matters relevant to the insurer’s decision whether or not to enter into 
or renew the contract of insurance which might include matters 
extraneous to a strict assessment of the risk and include matters of 
a purely commercial or emotional nature. (Permanent Trustee v FAI) 

§ The knowledge must be of the insured, not an agent or broker 
(Permanent v FAI) 

b) A reasonable person would think was relevant, including (i) the nature & 
extent of insurance cover; and (ii) the class of persons normally expected to 
apply for such insurance 

§ Insured must disclose all matters that would reasonably affect the 
mind of a prudent insurer in determining whether he would accept 
the insurance, and, if so, at what premium and on what conditions 
(Samuels J in Mayne Nickless v Pegler).  

• CONSIDER: would insurer have otherwise issued the policy 
(Pan Atlantic) 

§ The relevant time for whether it would alter insurer’s thinking is at 
the time the insurance policy was taken out (Woolcott v Sun Alliance) 

o It is irrelevant that the matter later turns out to be based on an erroneous 
belief, if it is relevant to the risk it must still be disclosed (Khoury v Govt 
Insurance) 

o Examples: 
§ Romanian nationality for burglary insurance should have been 

disclosed (Horne v Poland) 
§ Conviction after policy taken out not relevant as still would have 

taken out (Woolcott) 
§ Prior criminal convictions should have been disclosed (Antolovich) 
§ Failure to disclose belief kids were stealing despite erroneous (Khoury 

v Govt Insurance) 
• Exceptions: the insured does not need to disclose (s 21(2)):  

a) Matters that diminish risk;  
b) Matters that are common knowledge;  

§ The insured need not disclose all the circumstances in which the risk 
will eventuate, as the insured takes out insurance due to a fear there 
is a risk (Carter v Boehm) 

c) Matters the insurer knows or in the ordinary course of insurer’s business 
ought to know; and  

§ Includes knowledge possessed by a responsible officer of insurer, who 
knows company has a proposal before it and has information material 
to that (Evans v Sirius Insurance) 

d) Matters as to which compliance with the duty of disclosure is waived by the 
insurer.  



• Where a person fails to answer, or gives an obviously incomplete or irrelevant 
answer to, a question in the proposal form, insurer is deemed to have waived 
compliance with the duty of disclosure (s 21(3)).  

• Eligible contracts of insurance  
o Rationale: Change it from being a positive duty on the insured, to a duty on 

the insurer; 
o Eligible contracts of insurance (s 21A(1/(6)); Reg 6): motor vehicle (Reg 5), 

home buildings (Reg 9), home contents (Reg 13), sickness and accident (Reg 
17), consumer credit (Reg 21) and travel insurance (Reg 25), for new business 
(Reg 2B(1));  

o Before the contract was entered into, the insurer may request the insured to 
answer specific questions regarding risk (s 21A(2)): 

§ If the insurer does not make a request, the insurer is taken to have 
waived compliance with the duty of disclosure (s 21A(3))  

§ If the insurer does make a request, and the insurer expressly requests 
the insured to disclose any other matter that would be covered by the 
duty of disclosure, the insurer is taken to have waived compliance 
with the duty (s 21A(4)).  

o If the insured complied with s 21A(2), the insured is taken to have complied 
with the duty of disclosure (s 21A(5));  

o NOTE: for renewal, insurer can (a) undertake same process as above, and/or 
(b) give insured a copy of previous disclosure and request it be confirmed (s 
21B(1)/(3)) 

§ If does not do so, waived compliance with duty (s 21B(4)) 
§ This process does not overcome the original failure of insured to 

comply (s 21B(12)) 
Misrepresentations 

• Ambiguous questions: Where the question is ambiguous, it bears that meaning of 
what a reasonable person in the circumstances would have understood the question 
to mean (s 23).  

• Warranties of existing facts: Statements with respect to the existence of a state of 
affairs do not have the effect as a warranty but rather a representation (s 24) 

• No misrepresentation if based on mistaken belief: Where a statement was in fact 
untrue but was made on the basis of a belief that the person held, and the belief was 
reasonable, the statement shall not be taken to be a misrepresentation (s 26(1)).  

o There is no misrepresentation unless person making the statement knew, or 
a reasonable person in their circumstances could have been expected to 
know, that statement would have been relevant to the insurer’s decision 
whether to accept the risk, and if so on what terms (s 26(2)) 

• No misrepresentation if failure to answer questions: A person does not make a 
misrepresentation by merely failing to answer a question included in a proposal form 
or giving an obviously incomplete or irrelevant answer to such a question (s 27) – 
onus on insurer to consider the proposal form 

Other Duties 
• The insurer must notify the insured in writing of unusual terms before the contract 

is entered, otherwise the insurer cannot rely on the provision (s 37) 
Remedies for non-disclosure or misrepresentation  



• There is no remedy available if the insurer would have entered into the contract for 
the same premium and on the same terms but for the non-disclosure or 
misrepresentation (s 28(1)) 

• If fraudulent non-disclosure or misrepresentation, the insurer may avoid contract (s 
28(2)).  

o The deliberate withholding of information under s 21(1) would constitute 
fraudulent non-disclosure (eg deliberate failure to disclose previous 
insurance claims and the unusually high number of burglaries on the 
premises which had not been claimed) (Burns v MMI-CMI Insurance) 

o Ex: not disclosing matters concerning the insured’s honesty and integrity (like 
criminality) even though there is no conviction or charge (Twenty-first 
Maylux v Mercantile Mutual) 

• If not fraudulent (or does not avoid), the insurer’s liability is reduced to the amount 
that would place the insurer in the same position as if the non-disclosure or 
misrepresentation had not occurred (s 28(3)).  

o Maybe insurer would not have insured at all – liability could be reduced to nil 
regardless of whether the disclosure was innocent or dishonest (Lindsay v CIC 
Insurance)  

o Maybe insurer would have charged higher premium or imposed conditions 
• The insurer bears the onus of proving fraud, or that it would have acted differently 
• Remedies available under ss 28 & 29 are exclusive –the only remedies for general 

insurers with respect to non-disclosure before the contract was entered, 
misrepresentation and incorrect statements (s 33) 

• The insurer may cancel the contract for a failure to (s 60(1)): 
a) comply with the duty of utmost good faith 
b) comply with the duty of disclosure 
c) refrain from making a misrepresentation 
d) comply with a provision of the contract 
e) not make valid claim (ie fraudulent) by insured 

• The insurer may cancel the contract where (a) it compels the insured to notify the 
insurer of an act or omission, or (b) it authorises the insurer to refuse a claim due to 
an act or omission, if that act/omission occurs (s 60(2)) 

o This includes an act or omission that alters the state or condition of the 
subject-matter or of allowing the state or condition to alter (s 60(3)) 

o NOTE: an interim insurance contract may be cancelled at any time (s 60(4)) 
• In order to exercise a right to cancel, the insurer must give notice in writing to the 

insured (s 59(1)) 
• Cancellation takes effect from the earlier of the following times (s 59(2)): 

a) The time at which a replacement insurance contract is entered into; or 
b) The latest of the following times 

i. 4pm on that business day 
ii. If specified in the contract, that time 

iii. If specified in the notice, that time 
Where avoidance may be disregarded  

• If fraudulent, the court may disregard the avoidance if:  
o It would be harsh and unfair not to do so (s 31(1));  
o The prejudice to the insurer is minimal or insignificant (s 31(2)); and  



o The court will have regard to (a) the need to deter fraudulent conduct, and 
(b) the culpability of the insured (s 31(3)).  

• Fraudulent conduct arises from a deliberate misrepresentation of fact the maker 
intends the recipient to act upon, and the maker need not foresee the loss caused by 
the misrepresentation (Von Braun v AAMI) 

o A misrepresentation is fraudulent if made by an insured who knew it was 
false or had no actual belief in its truth, or recklessly, without caring if it be 
true or false, with the intention that the misrepresentation should be acted 
on in whatever fashion the insurer might choose (Von Braun) 

• The insurer can recover damages in lieu of avoidance (ss 28(3) and 31(1)).  
• Examples:  

o The insured misrepresented the purchase price of a car as $75,000 and took 
out insurance to the value of $65,000 (real value was $56,000). The contract 
could not be avoided, but the payout was reduced to $56,000 (see s 28(3)) 
(Von Braun v AAMI); 

o s 31 applied as insured was not an astute businessman, an employee of 
insurer had knowledge of the non-disclosed fact, and the prejudice to the 
insurer was insignificant (Evans v Sirius Insurance)  

Subrogation  
• Subrogation is the insurer’s right to be placed in the insured’s position so as to be 

entitled to the advantage of all their rights against 3rd parties (ie to sue the 3rd party 
for damages);  

• Its purpose is to prevent unjust enrichment (Re TH Knitwear);  
• Exceptions:  

o Insurer cannot sue a family member or someone with whom the insured is in 
a personal relationship (ss 65(1)(c), (3)).  

o However, if that 3rd party has insurance to cover their liability to the insured, 
the insurer can pursue them to the extent of that coverage (s 65(4));  

o Insurer cannot sue an employee of the insured, unless misconduct was 
serious or wilful (s 65(2)).  

o Even if the 3rd party has insurance to cover the liability (s 66).  
• Examples: 

o Morning Vale: Insured was employer. 3rd party was employee, who in the 
course of employment was driving and became injured when he swerved to 
avoid a kangaroo – but he did not hold a licence at the time. Insured made a 
claim, and the insurer wanted to pursue the 3rd party. Held: Not serious or 
wilful misconduct, because the injury was unrelated to the misconduct;  

o Boral Resources: Employee had been drinking heavily on the job = serious 
and wilful misconduct.  

 
 


