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Topic 2 – Entitlement to Receive Compensation (WIRC) 

Criteria for Entitlement to Compensation 

1.   Worker 

2.   Suffered an injury 

3.   Nexus with employment 

4.   Connected to Victoria 

 

Entitlement Provision - Section 39 

1.  If there is caused to a worker an injury arising out of or in the course of any employment, the 

worker is entitled to compensation in accordance with this Act. 

2.  If there is caused to a worker an injury arising out of or in the course of any employment which 

results in or materially contributes to the death of the worker, the worker's dependants are 

entitled, subject to this Act, to compensation in accordance with this Act. 

3.  Subject to section 7(1) and section 40(2) and (3), if a worker suffers an injury which occurs by way of 

a gradual process over time and which is due to the nature of employment in which the worker was 

employed at any time before notice of the injury was given, the worker or the worker's dependants 

are entitled to compensation under this Act as if the injury were an injury arising out of or in the 

course of employment. 

 

Definition of Worker - Section 3(1) 

 

Worker means an individual— 

(a) who— 

 (i) performs work for an employer; or 

(ii) agrees with an employer to perform work— 

at the employer’s direction, instruction or request, whether under a contract of employment (whether 

express, implied, oral or in writing) or otherwise; or 

(b) who is deemed to be a worker under this Act; 

  

Two Forms of Worker (WIRC) 

1. Common Law Employee (s 3(a)) 

 Contract of employment 

 Independent contractors not covered 

2. Deemed worker (s 3(b)) 

 



Employee or Independent Contractor? 

 

Distinction: One is running his/her own business, the other is working in the business of another. 

 One provides the services under a ‘contract of service’ [insert ‘contract of employment’] the other 

under a ‘contract for services’ 

 

Note: Words used in a contract not decisive.  ‘The parties cannot create something which has every feature of 

a rooster, but call it a duck and insist that everyone else recognise it as a duck’: Re Porter (1989) 

 

The Control Test 

Test: Degree of control that employer/principal can exercise over employee/contractor is a ‘significant factor’: 

Stevens v Brodribb 

 This ‘degree of control test’ is not so much the ‘actual control’ that a person exercises over another 

‘as in the right of the employer to exercise it: Humberston v Northern Timber Mills 

 

Other Indicia (Stevens v Brodribb) 

 mode of remuneration, 

 provision and maintenance of equipment, 

 obligation to work, 

 hours of work and provision for holidays, 

 deduction of income tax, and the 

 ability to delegate work 

Stevens: Control test is not the only relevant factor: ‘Rather it is the totality of the relationship between the 

parties which must be considered’. 

 

Hollis v Vabu (2001) 

Held: Viewed as a practical matter, the bicycle couriers were not running their own business or enterprise, nor 

did they have independence in the conduct of their operations. 

Considerations: 

 Assigned work according to roster 

 Count not refuse work 

 Could not delegate 

 Deduction of income tax 

 Provision for holidays 

 

 

 

 



On Call Interpreters (2011) Test 

Test: Viewed as a “practical matter”  

1. Is the person performing the work an entrepreneur who owns and operates a business; and 

2. In performing the work, is that person working in and for that person’s business as a representative of 

that business and not of the business receiving the work? 

 

Note: If the answer is yes, in performance of that particular work, the person is likely to be an independent 

contractor. If not then the person is likely to be an employee. 

 Validity of test has been questioned (Stevens;Hollis) but appears right to follow (Fair Work 

Ombudsman). 

  

 

Deemed Workers 

Found: Specified in part 1 of schedule 1 of the WIRC Act and other acts as workers for the purposes of the 

WIRC Act. 

Note: A ‘contractor’, in certain circumstances (see further below): clause 9. 

 

Contractors Deemed to be Employees 

General Rule: clause 9, Part 1, Schedule 1, WIRC Act deems independent contractors (ICs) to be workers in 

certain circumstances: 

1.     Contract in place: clause 9(1)(a) 

2.     Services by IC ‘not ancillary to the provision of materials or equipment’ by that IC: s 9(1)(b) 

3.     IC does 80% of work him/herself: s 9(1)(c) 

4.     Gross income from contract is at least 80% of gross income from those services during the 

‘relevant period’ (12 months): s 9(1)(d) 

5.     But not a deemed worker if IC ‘carrying on an independent trade or business’: s 9(2) 

 

Test 1: Ancillary Services Test 

 Labour component of the contractual arrangement must not be ancillary to any non-labour 

component.   

 That is, the labour component of the contract must be significant and not merely ancillary to the 

provision of goods. 

 

Rule:: There is a mirror to the ancillary services test in payroll tax legislation in section 32(2)(a) of the Payroll 

Tax Act 2007 and rulings issued by the Commissioner for State Revenue from time to time guide the 

interpretation and application of this provision.  It is noted that Revenue Ruling PT-033 issued in August 2008 

provided that:  

 



 "The provision of labour under a contract will be considered to be ancillary to the provision of 

materials or equipment where the cost to the designated person of the provision of the materials or 

equipment exceeds 50 per cent of the total contract amount".  This indicates the labour component 

must be 50 per cent or more of a contract to satisfy the ancillary services test for an employment 

relationship to exist.  

 

Test 2: Personal Performance of Work Test  

Rule: The provision is intended to look behind the corporate veil of the contractor entity, to examine the 

working relationship between the person who in reality performs most of the work for the principal pursuant 

to the contractual arrangement.  

 

Test 3: One principal test 

 

Rule: This reflects the principle that where a contractor is effectively "tied to" one principal, and does all or 

most of his or her work for one principal, then the true working relationship underpinning the contractual 

arrangement tends to an employment relationship.  

 

‘Carrying on an independent trade or business’: There may be rare instances where the individual, and his or 

her contractor entity, "passes" the objective clause 9(1) tests, but there are other factors that very strongly 

indicate that the individual is operating (though the contractor entity) a genuinely independent trade or 

business, and in such circumstances, it would be unfair or inappropriate for the individual to be treated as the 

deemed worker of the principal (deemed employer). 

 

Excluded Categories  

 Voluntary workers: by implication; Plumb v Wade 

o Except certain volunteers specified in Sch 1, eg emergency services, teaching assistants, etc 

 Sporting contestants, clause 17 of Sched 1 

 

1. Except as provided in subclause (3), if a person is engaged by an employer to participate as a 

contestant in a sporting or athletic activity, neither the employer or self-insurer nor the Authority is 

liable to pay compensation for an injury received by the person if the injury is received while the 

person is— 

a.  participating as a contestant in a sporting or athletic activity; or 

b.  engaged in training or preparation with a view to so participating; or 

c.  travelling between a place of residence and the place at which the person is so participating 

or so engaged. 

 

  


