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PROCESS RULES/TEST

ENFORCEMENT OF PROCEDURAL OBLIGATIONS

ENFORCE COMPLIANCE 

SCR 12 —Power to enforce compliance with procedural obligations  
(1)  A procedural irregularity does not make an action or proceeding void.  
(2)  If a party commits a procedural irregularity in bringing or in the conduct of an action or proceeding, the Court may, on its own initiative or 
on application by a party—  

(a)  dismiss the action or proceeding; or  
(b)  set aside a particular step in the action or proceeding.  

Example—  
The Court might in the exercise of this power strike out a party's statement of claim or defence.  

(3)  An application for an order dismissing an action or proceeding or setting aside a particular step in an action or proceeding under this rule 
must be made within 28 calendar days after the date when the procedural irregularity should have become apparent to the applicant.  

eg, party repeatedly fails to provide a list of documents

PARTIES MIGHT 
COMPLAIN OF NON 

COMPLIANCE WITH PRE-
ACTION PROTOCOLS

SCR 126—Application by party 

(1)  This rule applies when steps required by these Rules or the Supplementary Rules to be taken before commencement of the action (pre-
action steps) have not been taken in breach of these Rules or the Supplementary Rules or because a party was excused from taking a pre-action 
step due to urgency or other grounds identified in these Rules or the Supplementary Rules. 
(2)  A party not in default (including a plaintiff if excused from compliance) may apply for directions as to what steps should be taken in lieu 
of the pre-action steps and altering the steps otherwise required by this Part to be taken. 
(3)  Unless the Court otherwise orders, any such application is to be made by a plaintiff within 5 business days after commencement of the 
action and by a defendant within 5 business days after being served with the originating process.  

SCR 127—Preliminary hearing 

(1)  Upon application being made under rule 126, the Registrar will convene a preliminary hearing. 
(2)  At the preliminary hearing, the Court may— 

(a)  direct that a party or the parties take a pre-action step; 
(b)  stay the action or suspend the time for taking a step in the action until after the pre- action step is taken; 
(c)  direct that the parties attend or not attend a settlement conference or make any directions that can be made under Division 4;  
(d)  order that a party who failed to take a pre-action step in breach of these Rules or the Supplementary Rules pay the costs of the 
other parties caused by the failure to comply, which costs may be fixed in a lump sum on an indemnity basis and payable immediately; 
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OFFERS OF SETTLEMENT BEFORE ACTION

SCR 33 LETTERS — 
OFFERS OF SETTLEMENT 

TO BE MADE BEFORE 
ACTION

SCR 33—Offers of settlement before action 
(1) This rule applies to a primary action based on a monetary claim, other than— 
(a)  an action in which urgent relief is sought; or 
(b)  an action brought in circumstances where the plaintiff— 

(i)  reasonably believes there is a risk that the defendant will take action to remove assets from the jurisdiction; and 
(ii)  intends to seek an injunction to prevent the defendant from removing assets from the jurisdiction; or  

SCR 33: Relevant Experts Reports and “supporting material” to accompany R33 offers by both parties.
SCR 128: In SA, “key documents” exchanged when serving S of C and Defence.
Disclosure applies to rule 33 letters (first time), occur when exchanging pleadings, key documents (second time), during rule 128 (third time).
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ANSHUN ESTOPPEL 
CONT

•“[T]the indemnity cause of action was not litigated in the original  proceedings. The judgment in that case did not deal with that cause of 
action, though it evidently proceeded on the assumption that the Authority was not entitled to an indemnity.” 

Why did they make this argument?  Because the other forms of estoppel didn’t fit. 

•Wasn’t res judicata, because different C of A. 
•Wasn’t issue esteoppel, “…this is not a case of issue estoppel in the strict sense … It was not a necessary step to the decision that Anshun was 
entitled to contribution for the Court to decide that the Authority was not entitled to an indemnity against Anshun.”   
•IN fact the indemnity issue was separate to the liablity for the plaintiff’s claim. Only once both Anshun and PMA were found liable, could a 
determination of the indemnity FOLLOW 

  “In this situation we would prefer to say that there will be no estoppel unless it appears that the matter relied upon as a defence in the second 
action was so relevant to the subject matter of the first action that it would have been unreasonable not to rely on it.”

SO WHAT DID HAPPEN IN ANSHUN? The REASONABLENESS of the Pt of Melbourne’s decision turned on the FACTS of the case and 
the REASONS they gave for the decision. 
  
Held: 
At first instance, it was held that the indemnity should have been pursued in the original proceedings. 

This decision was upheld by the Full Court of the Supreme Court. 

The HC also upheld the decision. If a party FAILS to plead a Defence where in all the circumstances it would be expected they would plead it 
if it existed, then could later be estopped from doing so… UNREASONABLE NOT TO RELY ON IT 

 “Generally speaking, it would be unreasonable not to plead a defence if, having regard to the nature of the plaintiff's claim, and its subject 
matter it would be expected that the defendant would raise the defence and thereby enable the relevant issues to be determined in the one 
proceeding.”  
   
BUT 
 “In this respect, we need to recall that there are a variety of circumstances, some referred to in the earlier cases, why a party may justifiably 
refrain from litigating an issue in one proceeding yet wish to litigate the issue in other proceedings.” 
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USE OF ANSHUN

A quick search of LUNN indicates that Anshun Estoppel is used broadly. 
●It will be an abuse of process where a party asserts a cause of action which could have been raised, but which was not raised in a previous 
proceeding in which that party was asserting a different cause of action and where it would not have been unreasonable for that party to have 
relied upon it in the earlier proceeding
It does NOT apply to interlocutory steps only proceedings more broadly.  

ANSHUN estaoppel is different from Issue estoppel and cause of action estoppel because it includes a judgement about what a party DID and 
SHOULD HAVE DONE.

Res judicata — the cause of action estoppel - cause of action estoppel 
Issue estoppel
Anshun estoppel — what you did or should have raised in an earlier proceeding, cannot then raise it later.

STAYS

   “[P]roceedings before a court should be stayed as an abuse of process if, notwithstanding that the circumstances do not give rise to an 
estoppel, their continuance would be unjustifiably vexatious and oppressive for the reason that it is sought to litigate anew a case which has 
already been disposed of by earlier proceedings.”

Court has an inherent power to prevent abuse of its own processes usually by dismissal, by also by stay. 

You can get a stay for many reasons – because you want to await the outcome of another case, because the litigant is vexations or won’t 
comply with orders, because a party is sick or away, 

ANSHUN ESTOPPEL is an extra reason – because the party should have, in all fairness, already raised this if it was going to.
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STRICTO SENSU (LIT. 
“IN A NARROW/
STRICT SENSE)

“the first kind of appeal is an appeal strictly so called. Here the question is simply whether the judgment complained of was right when 
given… There is not question of introducing fresh evidence in the appeal court. All that will be decided is whether the Court below came to the 
right decision on the material that as before it”: Wigg v Architexts Board (1983) 36 SASR 111

REHEARING

Most common type of appeal to Supreme Court and District Court. Appeal court will rely on fresh evidence where appropriate, usually papers 
and transcripts (records), rather than witnesses.

“Next there is the appeal by way of re-hearing. This is a re hearing on the documents, but with a special power to receive further evidence on 
the appeal… The latter power is necessary because the question of rehearing of this kind is whether the order of the Court below ought to be 
affirmed or overturned in light of the material before the appeal court at the time of the appeal”

Wigg v Architects Board (1983) 36 SASR 111 

•Can substitute version of fact and law.
•Court reluctant to interfere with decisions of fact Onus to show decisions clearly wrong: Edwards v Noble.
•Also reluctant to interfere with decisions about the credibility of witnesses most importantly. Because they will be relying on trial court’s 
judgment as to credibility: Warren v Coombes.
•Discretion will only be interfered with if can be shown decision wrong or did not take a required matter into account: House v R eg Olshack.

DE NOVO

Completely new hearing. No need to have regard to decision previously made. The ‘biggest’ type of appeal.
“Thirdly, there may be an appeal de novo in which the appeal court hears the matter afresh there, even if be the defendant who appeals, the 
informant or complainant starts again and has to call his witnesses and make out his case.
The appeal is conducted as an original cause and all the evidence is given afresh … and additional evidence may be called.
The judge to hear such an appeal will determine the question on the material before the court and is not limited by the directions given on the 
first hearing.’ Wigg v Architects Board (1983) 36 SASR 111

EXAMPLE GROUNDS 
OF APPEAL

1.The judge erred in law in finding that s 36 of the Limitations of Action Act applied to a case brought under the … [so notice of appeal needs 
to be carefully tailored to what you’re appealing].
2.The judge erred in taking into account the state of mind of the Plaintiff at the time of the election
3.The judge found that the Plaintiff had an injured leg against the weight of the evidence. 
— varies depending on statute but usually 14 –28 days to appeal. Once you have passed this time and in rare circumstances that court will 
entertain granting an appeal outside of this time limit.
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