
Final LLB280 Exam Summaries 

Problem Question Template: 

Answering problem questions  

#1- Is this law constitutionally valid- can it be either directly or indirectly characterised 

under a head of power? 

a) State the Cth law- given in question.  

Direct characterisation  

b) Can the law be directly characterised under a head of power in s 51 of 
the constitution?  

Law 

- As Kitto J stated in Fairfax v Federal Commissioner of Taxation (1965), the law must 
be in its ‘real substance/subject matter…with respect to, one or more of the 
enumerated heads of power’. 

- This subject matter is to be determined ‘by reference to the nature of the rights, 
duties, powers and privileges which it changes, regulates or abolishes (Fairfax, Kitto 
J).  

- To ascertain direct characterisation, ask ‘what does the law do in the way of 
changing or creating or destroying duties, rights or powers?’ (First Uniform Tax Case, 
Latham CJ).  

- The direct, not consequential effects of the law are considered (Murphyores). 
- The purpose or motivation behind a Cth law is generally irrelevant (Fairfax).  
- The power of the Cth is plenary and interpreted broadly. 

NOTE: Dual characterisation (i.e. law falling under multiple heads of power) is permissible, 
as long as one of its characters is within a head of power (2.20, text).   

Application  

- State what the law could be ‘with respect to’ and give a general reason- this will then 
be tested under the relevant head of power.  

 

 

 

 

 

 

 



c) More specifically, is this Cth law ‘with respect to’ (insert relevant s 51 head of 
power)?  

Corporations Power (s 51(xx)) 

i) Does the law regulate a constitutional corporation? (otherwise will not be 
valid). According to s 51(xx) foreign, trading and financial corporations will 
suffice as constitutional corporations. 

Foreign corporations 

- Includes any entity formed under the law of a foreign country and accorded a 
corporate legal personality either by the foreign law, or by Australian law 
(WorkChoices).  

Trading Corporations 

- A corporation is identifiable as a trading corporation if a ‘substantial or sufficiently 
significant proportion of its activities constitute trade’ (Adamson). The trading 
cannot be insubstantial (Murphy J) and trading includes any activities which 
produced revenue (i.e. not limited to buying and selling for profit- Mason J). 

- Presumed to cover a wide variety of corporate bodies including schools, universities, 
child care centres, hospitals, charities, non-profit organisations and other 
incorporated statutory bodies (text, 3.25).  

- Adamson (1979): Issue- Whether South Australian and Western Australian football 
leagues and West Perth football club were constitutional corporations. Decision- Yes 
(4:3), were constitutional corporations. Factors included the they were established 
to promote football matches for profit, sold souvenirs, advertised, sold television 
and catering rights, rented premises and provided car parking facilities.  

- Tasmanian Dam Case (1983): Hydro Electricity Commission, established by statute, 
met the test b/c its trade in electricity met the test in relation to its overall activities. 

Financial Corporations  

- Describes a corporation which ‘engages in financial activities or perhaps is intended’ 
to do so (State Superannuation Board)/subject of transaction is finance (i.e. both 
parties paying money-Re Kur-ring-gai Co-operative Building Society). It will meet this 
if a ‘substantial or significantly significant proportion of its activities constitute 
financial activities’ (State Superannuation Board).  

- State Superannuation Board (1982): Corporation formed by an employer to provide 
superannuation benefits for its employees and those of associated employers was a 
financial corporation. The State Superannuation Board of Victoria (SSB) administered 
public servants’ superannuation fund. It invested considerable funds in housing, 
commercial loans and property purchases- this was enough. 

- NOTE: Most financial corps are also trading corps.  

 



Inactive Corporations  

- As these corporations (self-companies) do not have any activities, the purpose test is 
applied- what were the purposes for which the entity was established (Fencott)? 
Therefore, an inactive corporation may still be a constitutional corp. Most inactive 
corps fall w/in this definition (text, 3.40).  

- It is irrelevant whether it is a trading corporation, a financial corp or a foreign corp in 
this test- applied the same (Fencott).  

- Fencott (1983): Oakland Nominees Pty Ltd was a trading or financial company b/c its 
memorandum, constitution and articles of association reveal the objects for which it 
was estbed included ‘engaging in financial activities and carrying on a large variety of 
businesses.  
 

ii) Can this law be directly characterised with respect to s 51(xx)? What is the 
subject matter of the law and what type of scope is there?  

Scope (Workchoices)  

- Broad view (favoured by majority in Workchoices, obiter dictum in Re Pacific Coal): 
Scope is plenary- As long as it is a constitutional corporation, all of its activities may 
be subjected to the Cth’s regulation and control. Uses ‘object of command’ test- the 
constitutional corp must be ‘an object of command [of a law], permitting or 
prohibiting a trading or financial corporation from engaging in conduct or forming 
relationships (Workchoices).  

- Scope extends to the ‘regulation of the activities, functions, relationships and the 
business of a corporation described in that sub-section, the creation of rights, and 
privileges belonging to such a corporation, the imposition of obligations on it and, in 
respect of those matters, to the regulation of the conduct of those through whom it 
acts, its employees and shareholders and, also, the regulation of those who conduct 
is or is capable of affecting its activities, functions, relationships or business’ 
(Gaudron J, Re Pacific Coal).  

- Workchoices: Amendments to the Workplace Relations Act 1996 (Cth), introducing a 
national system of industrial relations law and providing for thorough regulation of 
the r’ship betw/ const corps and their employees. Validity of the legislation upheld, 
some b/c of object of command and others b/c similar to Actor’s Equity provisions.  

- Actor’s Equity: s 45D(1)(b)(i) Trade Practices Act 1974 was valid/characterised 
successfully. It prohibited a person, acting in concert with another, from engaging in 
conduct that hindered or prevented the supply of goods and services (by 3rd person) 
to a trading corp, where the conduct was for the purpose of and likely to cause 
substantial loss to the business of the trading corp. A law made under s 51(xx) can be 
used for natural person’s activities insofar as law is protecting a trading corp.  

Conclusion: If answers yes to all these, the law may be constitutionally valid.  

 

 


