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Overview: flow charts and checklists 

Page �  of �4 18



Page �  of �5 18



Page �  of �6 18



Page �  of �7 18



Page �  of �8 18



Page �  of �9 18



Topic 1: Offer 
[A]  will argue an offer was made in [X]. To do this [A] must prove 
the offer was sufficiently clear and promissory in nature, and did 

not terminate before acceptance occurred.  

What is an offer? 

An expression of willingness. Only amounts to an offer if the 
person making it indicated that an acceptance is invited and will 
conclude the agreement between parties. Brambles Holdings Ltd 
v Bathurst City Council – an offer must take the form of a proposal 
for consideration which gives the offeree an opportunity to 
choose between acceptance and rejections. Communication that 
uses the language of command may not be regarded as an offer.  

Objective test = Would it appear to a reasonable person in the 
position of the offeree that an offer was intended, and that a 
binding agreement would be made upon acceptance?  

Types of contracts  

Unilateral contract: A contract in which the offeree accepts the 
offer by performing his or her side of the bargain. The offer is 
accepted by performing an act, and the performance of that act is 
all that the contract requires of the offeree. It must be a relation of 
quid pro quo (i.e. this for that Australian Woollen Mills). 

Page �  of �10 18



Acceptance is performance. Key word = IF. Carlill v Carbolic 
Smoke Ball Co [1893].  

Bilateral contract: the obligations of both parties are executory at 
the time of formation (to be performed at some point after the 
contract is formed).  

Offers distinguished from invitations to treat 

An offer to treat is an invitation to others to make offers of enter 
into negotiations. For example, an indication by the owner of a 
house that they might be interested in selling at a certain price.  

Mere puff: Carlill v Carbolic.. Vague, exaggerated claims in 
advertising that is not intended to form the basis of a legally 
binding contract.  

Shop sales: the display of goods for sale is ordinarily treated as 
an invitation to treat and not an offer (Electronic Transaction 
(Victoria) Act 2000 and Pharmaceutical Society of Great Britain v 
Boots Cash Chemists (Southern) Ltd [1953]).  

Auctions: The holding of a public auction will usually be treated 
as an invitation to treat. Each bid constitutes an offer. The CL 
position is that an auction is complete when he auctioneer 
announced its completion and, until such announcement, a bid 
may be retracted. AGC (Advances) Ltd v McWhirter (1977).  
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Tenders: Involved each interested party submitting a single bid 
without knowing what other bids have been made. A call for 
written tenders will usually constitute an invitation to treat with 
each tender constituting an offer. Harvey Investments Ltd v Royal 
Trust Co of Canada (CI) Ltd [1986)  and Hughes Aircraft Systems 
International v Are Services Australia (1997)  

Ticket Cases: If one party gives the other notice of the terms after 
a contract has been formed, then those terms cannot form part of 
the contract.  

Electronic transactions: CL position is that offer and acceptance 
cane applied to electronic transactions in the same way they can 
be applied to other forms of communication. Electronic 
Transmissions Acts (ETA’s) have been enacted with the broader 
object of providing a regulatory framework that facilitates and 
promotes confidence in electronic transactions.  

Termination of an offer  

General rule: 
An offer may be revoked at any time before it is accepted. At CL, a 
promise to hold an offer open for a specific period is not binding 
unless the offeree has given consideration for that promise. The 
offeror can therefore revoke the offer before the specified period 
for acceptance has expired, provided the offer has not been 
accepted in the meantime. The withdrawal of an offer is effective 
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only when it has been actually communicated to the offeree. No 
exception is made for a withdrawal sent by the post.  

Exceptions  
If consideration has been paid to keep the offer open (option) 
Goldsborough Mort. If a unilateral contract, performance has 
commenced, and there is an implied contract not to revoke or an 
estoppel – Mobil Oil. If there is a promise to hold an offer for the 
international sale of goods open (CISG, Article 16).  

Options: A promise to keep an offer open for a specified period 
is not binding and can be revoked at any time prior to the 
expiration of that period unless there is consideration. A promise 
to hold an offer open is binding at common law if consideration 
has been given in return for that promise. An option is an 
agreement between an option holder and a grantor under which 
the option holder is entitled to enter into a contract with the 
grantor on specified terms, either at a specified time or within a 
specified period. (Goldsborough Mort & Co Ltd v Quinn (1910).  

Revocation : An offer can be revoked at any time before 
acceptance, but it must be communicated to the offeree. 
Dickinson v Dodds. Can occur at any time before acceptance 
(even if the offeror promised to keep it open) Dickinson v Dodds.  

Lapse of time: Offer may be open for a specific period but will 
lapse at the end of a specified time. If no period specified it will 
lapse after a ‘reasonable’ time (Coade). What is reasonable will 
depend on the context. Verbal offers will lapse after a short period 
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whereas a written offer will be open for a longer period. Apply an 
objective test.  

Death of offeror: Offer will lapse on death of offeror (where 
offeree knows of the death) Fong v Cilli. No clear authority as to 
whether an offer will lapse on death of offeror when offeree 
doesn’t know about the death (depends on the parties 
circumstances and intentions). Option contracts remain 
enforceable against deceased estate unless personal services of 
deceased required or the intention was that it not be exercisable 
after death (Laybutt v Amoco Australia Pty Ltd).  

Termination: A promise to keep an offer open for a specified 
period is not binding and can be revoked at any time prior to the 
expiration of that period, unless the promise is supported by 
consideration. Goldsbrough Mort v Quinn.  

Failure of a condition and changed circumstances: The offeror 
may stipulate circumstances in which an offer will stay open or 
lapse (e.g. offer subject to board approval - if approval fails then 
the offer ceases). If the offeror does not do so expressly, it may still 
be obvious to an objective observer that thee offer was made on 
the basis of certain circumstances. It may be that if these 
circumstances change that the offer lapses. The level of change 
which is required for it to lapse is a fundamental change in 
circumstances Neilsen v Dysart Timbers Ltd.  

Rejection and counter offer: Once an offer has been rejected it 
is no longer available for acceptance. A counter offer is treated as 
rejection. A mere injury is distinguished from a counter offer and 
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is not a rejection (Stevenson, Jacques and Co v McLean). BUT a 
rejected offer may in all the circumstances be treated as 
remaining open and available for acceptance on the basis of 
mutual assent manifested by conduct (per Haydon J, Brambles).  

Unilateral contract: Offer can be withdrawn if no performance 
yet. If performance has already begun refer to Mobil Oil Australia 
Ltd v Wellcome International Pty Ltd (1998) 81 FCR 475. The 
general rule prior to Mobil was that An offer made in exchange for 
the doing of an act becomes irrevocable once the act has already 
been partly performed, however, this was rejected by the full 
federal court. A remedy may be sought in estoppel.  
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Topic 2: Acceptance  
[A] will argue that acceptance was established by [X]. To do this, 
[A] must show that it was the objective intention of [B] to accept 
the offer, and this acceptance was communicated to the offeror. 

Acceptance is an unequivocal assent to the terms of an offer 
(Paterson et al, PCL, Ch 2). Acceptance occurs when the offeree 
responds to the offer before it has expired by making a promise 
to the offeror (bilateral) of by performing acts specified in the offer 
(unilateral).  

Examples: 

Bilateral: “I offer to sell you my books for $100”. Acceptance is 
responding “I agree”.  

Unilateral: “Lost dog, $100 reward if found”. Acceptance is finding 
the dog and calling owner”  

How do we determine whether there has been 
acceptance? 

Objective test: Would the reasonable person consider the 
parties to have reached agreement having regard to their external 
manifestations of conduct? (Fitness First).  
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Step 1: Has the offeree accepted an offer? 

A valid contract does not require the parties to be of the same 
mind, or for each to fully understand the terms of the agreement. 
The general rule is that a person who signs a document which is 
known by that person to contain contractual terms and to affect 
the legal relations is bound by those terms and it is immaterial the 
the person has not read the document (Fitness First v Chong).  

Conduct constituting acceptance 

Bilateral contract: Objective approach applies (Fitness First) . The 
courts examine the words and conduct of the offeree and ask 
what a reasonable person in the position of the offeror would 
have believed – the subjective beliefs or understandings of the 
parties are not determinative  

Unilateral contract: Apply subjective test instead, i.e. the court 
will not find acceptance where offeree’s performance was not 
attributed to the offer (Crown v Clarke)  

Conduct: Acceptance may be inferred from offers conduct, even 
where offeree does not formally assent to the offer (Empirnall) or 
even purports to reject it (Brambles). Use objective test.  

Silence: Acceptance cannot be inferred from silence (Felthouse v 
Bindley) but silence plus conduct may amount to acceptance 
(Empirnall v Machon Paull; Brambles). 

Page �  of �17 18



Page �  of �18 18


	What is an offer?
	Types of contracts
	Offers distinguished from invitations to treat
	Termination of an offer
	How do we determine whether there has been acceptance?

