INVOLUNTARISM
Presumption of doli incapax
 Not a defence
o Prosecution must rebut this presumption BRD or there is no case to
answer: C v DPP
 Children are incapable of forming mens rea as they do not yet have sufficient
understanding b/w right and wrong
 Thomas Crofts in his article: Doli Incapax: Why Children Deserve its Protection
o Presumption recognises fundamental nature of childhood
o Children develop ability to understand wrongfulness of criminal acts at
different and inconsistent rates
o Presumption is flexible and practical
Section 29 Immature age
 Children under 10 are exempt from criminal liability (s.29 Code)
 Children between 10 and 13 may be criminally liable for an offence - if they
are proved to have had the capacity to know what they did was wrong
according to the standards of ordinary people (R v M (1977) 16 SASR 589).*
 Children 14 years or older are criminally liable (See Children’s Court of
Western Australia Act 1988 (WA) and Young Offenders Act 1994 (WA).)
 The burden of proof is on the prosecution; additional element to be proved
BRD: C v DPP (1996) 1 AC 1.
What evidence might be led to rebut the presumption?
 The closer the child is to 14 and the more obviously wrong the act, the easier
it will be to rebut the presumption.
 Evidence of the child’s interview with police.
 Psychologist who can give evidence about the child’s level of development
and the child’s level of development compared to other children of that age.
 Surrounding circumstances in which the offence was committed which show
that the child knew they were doing something wrong (Sheldon [1996] 2 Cr
App R 50).
 Other matters such as home background (B and A (1979) 69 Cr App R 362).
Seriously wrong as opposed to naughty
 TEST: R v M whether the child knew that the conduct was wrong according to
the standards of ordinary people.
 Must therefore be established that the child had the capacity to know that
the act or omission was wrong according to the ordinary standards of
reasonable people. (R v M (1977) 16 SASR 589 and R v Whitty (1993) 66 A
Crim R 462.)
o Not enough that they knew it was disapproved of, they must know that
it was wrong
 Understanding that the act was disapproved of by adults would not be
sufficient, because "[a]dults frequently disapprove of breaches of decorum
and good manners on the part of children ... without regarding the acts or
omissions in question as wrong in the relevant sense." (R v M at 591)
 An understanding of the criminality of the act, in the sense that the child
knows "the difference between doing things which are naughty and for which
you will be punished (it is to be hoped) by a parent, and doing those things
which are seriously wrong and liable to punishment by a court."(Lord
Goodhart, UK House of Commons 1 March 1998 at 832).



R v M: the child must have capacity to know that what he or she was doing
was ‘seriously wrong’, as opposed to just naughty. (See also Folling; ex parte
Attorney-General [1998] QCA 97.)

Separate element to intention
 Prosecution must prove child knew that what they were doing was wrong as
well as prove BRD all physical elements of the offence + fault element

PROVOCATION

 excuse
ASSAULTS ONLY: Is there murder, GBH or
wounding? If so, this cannot apply: s.245,
246, R v McCauley [2009] QDC 298

FORCE NOT INTENDED TO, OR
LIKELY TO CAUSE DEATH OR GBH

FORCE NOT DISPROPORTIONATE TO
THE PROVOCATION
 Nature + manner of force
 Degree + extent of force
 Circumstances in which force is
exerted + location: R v Toomath

PROXIMITY
 Proximity b/w wrongful act/insult
with accused’s assault
 No time for passion to cool s.246

ACCUSED IS ACTUALLY DEPRIVED OF SELF-CONTROL
 Sudden + temporary loss of self-control usually
associated w/uncontrollable anger or
resentment, but may also include fear: Van Den
Heok v R

WRONGFUL ACT OR INSULT
 Authority: Stingel v R
 Define act – wrongful
o Words/signs/acts: R v Bedelph
 Define insult: no need to be false

OF SUCH NATURE AS TO BE LIKELY TO DEPRIVE AN
ORDINARY PERSON OF SELF CONTROL:
 Define likely: real + remote chance Hind
 Deprive an ordinary person of self-control: R v Miller
o Not of abnormal temper
o Recognition of frailty but not ferocity: Kirkham
 Induces them to assault the person who did wrongful
act/insult

‘ORDINARY PERSON’ TEST
1. Gravity
2. Power of self control
** see table on pg 5
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Provocation is an excuse
In WA provocation is only a defence for offences for which assault is an
element – an ‘excuse’ for conduct: Kaporonovski v R
o Provocation is associated with assault because the provocation is said
to negative the lack of consent sub-element of assault. Provocation in
effect ‘renders the assault not an unlawful assault since an absence of
consent is a requirement for an assault to be unlawful’: R v McCauley
[2009] QDC 298
o Cannot be used as a defence (complete or partial) to murder/GBH
 If successfully raised, results in complete acquittal for an assault offence.
 where the facts demonstrate that a defence of provocation might be made
out, the judge should put the defence to the jury to consider
o even when neither the prosecution nor the defence has expressly
raised the issue: Zoccoli v McDarby [1999] WASCA 179**; Howe v R
(1980) 32 ALR 478.
 Evidence of provocation may be relevant and arise in criminal proceedings in
3 main ways:
o a mitigating factor in sentencing
o relevant to a specific mental element
o an exculpatory defence – where a person argues that they should not
be criminally responsible for the act that they did because they were
provoked.
CODE \/ must be read together
s.245 Term used: provocation
The term provocation used with reference to an offence of which an assault is
an element, means and includes, except as hereinafter stated, any wrongful
act or insult of such a nature as to be likely, when done to an ordinary
person, or in the presence of an ordinary person to another person who is
under his immediate care, or to whom he stands in a conjugal, parental, filial,
or fraternal relation, to deprive him of the power of self control, and to
induce him to assault the person by whom the act or insult is done or offered.
When such an act or insult is done or offered by one person to another, or in
the presence of another, to a person who is under the immediate care of that
other, or to whom the latter stands in any such relation as aforesaid, the
former is said to give to the latter provocation for an assault.
s.246 Defence of provocation
A person is not criminally responsible for an assault committed upon a person
who gives him provocation for the assault, if he is in fact deprived by the
provocation of the power of self-control, and acts upon it on the sudden and
before there is time for his passion to cool; provided that the force used is
not disproportionate to the provocation, and is not intended, and is not such
as is likely to cause death or grievous bodily harm.
Whether any particular act or insult is such as to be likely to deprive an
ordinary person of the power of self-control and to induce him to assault the
person by whom the act or insult is done or offered, and whether, in any
particular case, the person provoked was actually deprived by the
provocation of the power of self-control, and whether any force used is or is
not disproportionate to the provocation, are questions of fact.
Elements
1. The assault must be preceded by:
a.
wrongful act or insult

b.

of such a nature as to be likely to:
i. deprive an ordinary person of self-control (objective test) to
the extent that the accused lost self-control; and
ii. induce them to assault the person making the insult
2. And then the accused must have:
a.
been in fact deprived of self-control by the provocation (subjective)
b.
acted upon the sudden before there was time for the passion to cool
c.
used force that was not disproportionate to the provocation
d.
used force that was not intended to, or likely to cause death or GBH
WRONGFUL ACT OR INSULT
 act/insult = words, signs, acts + other means: R v Bedelph (1980) 1 A Crim R
445
 Difference b/w act + insult: Stingel v R (1990) 171 CLR 312 [13]-[14] HC
o Act = requires some pejorative connotation before it can realistically be
said to be capable of provoking someone (must be wrongful)
o Insult is by its very nature likely to be offensive
 not need to be wrongful or false, an insult can be very true and
still amount to provocation
 “The word "insult" involves the implication of offensiveness
without a need for any accompanying adjective.” [14]
o ^ Approved in Hart v R (2003) 27 WAR 441.
 has to be some credible narrative of events disclosing material that suggests
the basis for the provocation: R v Rae [2006] QCA 207
 must provoke the accused directly – an accused person could not argue that
the victim said or did something at an earlier occasion – the wrongful act or
insult must occur in the presence of the accused (Tough v Kay (1996) 87 A
Crim R 278)
NATURE AS TO BE LIKELY TO DEPRIVE AN ORDINARY PERSON OF THE POWER
OF SELF-CONTROL
1. Accused is actually deprived of self-control
 sudden and temporary loss of self-control associated with uncontrollable
anger or resentment (see Van Den Hoek v R (1986) 161 CLR 158)
 Accused acting ‘on an impulse while suffering a temporary impairment of the
capacity to make moral choices between courses of action’: (Van Den Hoek v
R (1986) 161 CLR 158)
2. Likely to deprive an ‘ordinary person’
 Standard not in reference of self-induced states such as intoxication =
abnormal temperament/excitability
 Although defence of provocation recognises ‘that there does occur a
snapping point when an ordinary person may do something that he [or she]
would not dream of doing under normal circumstances: R v Miller [2009]
QCA 11 [26] per Chesterman JA
o Coleridge J said in Kirkham v R [1837] 173 ER 422 at 424 that: “Though
the law condescends to human frailty, it will not indulge human
ferocity. It considers man to be a rational being and requires that he
should exercise a reasonable control over his passions”.
 ‘likely’ = a real and not remote chance, regardless of whether or not it is less
or more than 50%: Hind & Harwood v R (1995) 80 A Crim R 105.
 Common law vs Code: Masciantonio v R (1995) 183 CLR 58

o
o

CL: the provocation need only be sufficient to cause an ordinary person
to lose self-control
Code: the provocation must have been likely to cause an ordinary
person to lose self-control

‘Ordinary’, not reasonable (i.e Green v R (1997) 191 CLR 334)
 Assumption of this objective test is that a ‘wrongful act or insult may be such
as to be sufficient to provoke an ordinary person to lose his or her selfcontrol to the extent that that person does the unreasonable and
extraordinary’ Hart v R [49]
 McLure P in Evans v SoWA [2011] WASCA 182 at 131 makes a distinction b/w
characteristics which can be taken into account when applying the expected
level of control of an ordinary person:
o characteristics affecting the gravity or extent of the provocation.
o characteristics affecting a person's power of self-control; and
TWO LIMBS OF PROVOCATION
Table: Applying the ordinary person tests in provocation
Step 1
Gravity of
Measured by an
Subjective
the
ordinary person
test
provocation
in the accused’s
position

Personal
attributes and
characteristics
taken into
account
Step 2
Loss of selfMeasured by an
Objective
Age taken
control
ordinary person
test
into account
Well-articulated in R v Thiyagarajah [2019] SASC 84 at [303]-[305]
1. it must be a reasonable possibility that the accused subjectively lost control
because of the provocation (and, in the circumstances of a murder
case formed the intention either to kill or to cause grievous bodily harm to
the victim)
2. It be established, at least as a reasonable possibility, that an ordinary person
subject to an insult of the same gravity could (might) have lost their selfcontrol to such an extent as to act as the killer has acted, that is to say, (to
form the intention to kill or cause grievous bodily harm and) to apply force of
the same nature and extent which the accused actually applied:
Step 1: Gravity of provocation: Characteristics affects the gravity or extent of
provocation – subjective test
 Evans McLure P 131: the characteristics of the accused can be taken into
account in assessing the gravity of the provocative conduct
 Purpose of this is to understand the full impact of the wrongful act/insult felt
by the accused. Such attributes may mean that an accused acts with ‘greater
fury’ than an ordinary person would without those personal attributes: R v
Miller [2009] QCA 11 [39] Chesterman JA
Masciantonio v R (1995) 183 CLR 58
At 66-7, Brennan, Deane, Dawson + Gaudron JJ:
“Conduct which might not be insulting or hurtful to one person might be
extremely so to another because of that person's age, sex, race, ethnicity,
physical features, personal attributes, personal relationships or past history.
The provocation must be put in context and it is only by having regard to
the attributes or characteristics of the accused that this can be done. But
having assessed the gravity of the provocation in this way, it is then necessary
to ask the question whether provocation of that degree of gravity could
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‘harmful act’ justified if done for self defence
Two principles for lawful use of defensive force:
o Force must have been necessary to repel the act
o Force used should be a reasonable response to the act
Self-defence (s.248 Code)
1.
In this section — harmful act means an act that is an element of an
offence under this Part other than Chapter XXXV.
2.
A harmful act done by a person is lawful if the act is done in selfdefense under subsection (4).
3.
If —
a.
a person unlawfully kills another person in circumstances
which, but for this section, would constitute murder; and
b.
the person’s act that causes the other person’s death would be
an act done in self-defence under subsection (4) but for the fact
that the act is not a reasonable response by the person in the
circumstances as the person believes them to be, the person is
guilty of manslaughter and not murder.
4.
A person’s harmful act is done in self-defence if —
a.
the person believes the act is necessary to defend the person
or another person from a harmful act, including a harmful act
that is not imminent; and
b.
the person’s harmful act is a reasonable response by the person
in the circumstances as the person believes them to be; and
c.
there are reasonable grounds for those beliefs.
5.
A person’s harmful act is not done in self-defence if it is done to defend
the person or another person from a harmful act that is lawful.
6.
For the purposes of subsection (5), a harmful act is not lawful merely
because the person doing it is not criminally responsible for it.

EXAMINATION OF THE ELEMENTS
Subsections (1)+(2) – harmful act is lawful
 ‘Harmful act’ is defined in s.248(1) where it provides that: (1) harmful act
means an act that is an element of an offence under this Part other than
Chapter XXXV.
o Chapter XXVI — Assaults and violence to the person
o Chapter XXX — Assaults
o Chapter XXVIII — Homicide
o Chapter XXIX — Offences endangering life or health
o Chapter XXXI — Sexual offences
 ‘is lawful’: suggests that where an act is done in self-defence the act is
justified in itself, rather than excused after the fact (see R v Prow (1989) 42 A
Crim R 343
Subsection (4) – person believes the act is necessary
A person’s harmful act is done in self-defence if:
a. the person believes the act is necessary to defend themselves or
another person from a harmful act, including a harmful act that is not
imminent; and
b. the person’s harmful act is a reasonable response by the person in the
circumstances as the person believes them to be; and
c. there are reasonable grounds for those beliefs (the beliefs held in
s.248(4)(a) and (b)).

b.


^ Elements are conjunctive – prosecution only needs to disprove one BRD
Goodwyn v The State of Western Australia [2013] WASCA 141
Buss JA at [95]-[96]: ‘So, it is apparent that s 248(4) enumerates four
elements.
1. The accused subjectively believes the harmful act is necessary to defend
the accused or another person from a harmful act, including a harmful act
that is not imminent: s 248(4)(a).
2. The accused's harmful act is an objectively reasonable response by the
accused in the circumstances as the accused subjectively believes them
to be: s 248(4)(b).
3. There are objectively reasonable grounds for the accused's subjective
belief that the harmful act is necessary to defend the accused or another
person from a harmful act, including a harmful act that is not imminent: s
248(4)(a) read with s 248(4)(c).
4. There are objectively reasonable grounds for the accused's subjective
belief as to the circumstances: s 248(4)(b) read with s 248(4)(c).
^ prosecution has to disprove one or more BRD

s.4(a) - Two subjective tests:
 what the accused believed at the relevant time
o did the accused believe the complainant was going to stab him?
 what the accused believed was necessary as a means of defence
o Accused must have believed the harmful act was necessary as a means
of defence
 Goodwyn at [86] Buss JA: ‘the accused must, subjectively, believe that his or
her harmful act is necessary to defend the accused or another person from a
harmful act (including a harmful act that is not imminent).’
s.4(b) both subjective and objective test in position of accused
 Whether the accused’s act would be a reasonable response in the
circumstances as they believed them to be.
 Goodwyn at [89]-[90] Buss JA
[89]
Section 248(4)(b) incorporates two concepts.
 First, the concept of the accused’s belief as to the circumstances.
 Secondly, the concept of whether the accused’s harmful act is a
‘reasonable response’.
 The composite requirement embodied in s 248(4)(b) from these
concepts is that the accused’s harmful act is a reasonable
(objective) response by the accused in the circumstances as the
accused (subjectively) believes them to be.
[90]
By s 248(4)(b), therefore, the accused’s harmful act must be,
objectively, a reasonable response by the accused in the
circumstances as the accused, subjectively, believes them to be.
s.4(c) reasonable grounds for those beliefs ^
 Goodwyn
there must be, objectively, reasonable grounds for each of the
[93]
subjective beliefs of the accused stated in pars (a) and (b).
That is, there must be, objectively:
[94]
a.
reasonable grounds for the accused’s subjective belief, within s
248(4)(a), that the harmful act is necessary to defend the
accused or another person from a harmful act, including a
harmful act that is not imminent; and

reasonable grounds for the accused’s subjective belief, within s
248(4)(b), as to the circumstances.

Goodwyn v WA [2013] WASCA 141
Facts: accused was in disagreement with H. Accused said H attacked the
brother, that’s why he stabbed him in the back with a knife. H had bipolar
disorder.
Issue: whether the accused stabbed H in self-defence, or in defence of his
brother
Francis v Todd [2011] WASC 185

Bar brawl: stranger (appellant) drank from respondent’s cup, got hit
etc.

Magistrate held that defence should be refused b/c appellants act
cannot be said to be a reasonable response to the circumstances 
however incorrect application: only addresses the objective
component of s.248(4)(b). Should have considered appellant’s
reasonable response is which he believed it to be.

Original direction: punching someone w/a pint glass is not reasonable

However, appellant believed he would be hurt again as the group had
approached him
REASONABLENESS OF THE BELIEF THAT DEFENSIVE ACTION WAS NECESSARY
 Under QLD Code: as long as there was an actual/apparent present ability to
carry out a threat made, then an assault by threatened force is sufficient for
self-defence provision to operate.
R v Secretary (1996) 5 NTLR 96
accused shot dead her sleeping husband.
The Court of Criminal Appeal found the trial judge was wrong not to have left
self defence to the jury.
there can be a continuing threatened assault by a person who has fallen
asleep, if the threat remains in effect and can be executed upon awakening.
(On retrial she was acquitted of all charges.)
Battered wife syndrome
 women in prolonged abusive relationships may have a reduced capacity to
perceive alternatives and take initiatives.
 Objective test = what might be reasonable for an accused who has been
psychologically damaged by abuse
 words ‘including a harmful act that is not imminent’ is what makes it clear
that self-defence can be used as a pre-emptive strike
Hall v Fonceca [1983] WAR 309 – pre-emptive strikes
Smith and Kennedy JJ held that 'an intention on the part of the assailant
either to use force or to create apprehension in the complainant is an
element in an assault' (314).
WHAT CONSTITUTES REASONABLE FORCE?
 Issue is whether the accused went beyond what was reasonably necessary in
all the circumstances to make an effectual defence: Marwey v R (1977) 138
CLR 630.
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Reasonableness = an objective assessment considered in light of the
accused’s beliefs (subjective), if those beliefs are reasonable: Francis v Todd
[2011] WASC 185 per Edelman J at [36].
o Consideration of the ‘extent of the threat which the appellant believed
that he faced from the complainant, and whether the appellant had
reasonable alternatives open’: Francis v Todd per Edelman J at [39].
 Have to show that person acted in such a way because they
believed it was the only way
o Very context dependent
defensive force used has to be proportionate to the force of the attack, or
the force of the attack that is threatened to occur – depends on accused’s
belief as to the circumstances
o Force intended or likely to cause death or GBH will only be reasonably
necessary in self-defence if there is a reasonable apprehension of death
or GBH.
Accused’s knowledge of attacker
o R v Masters (1983) 24 A Crim R 65 Thomas J:
 the accused person’s belief about the ‘prowess or aggressive
disposition’ of the victim = important in determining:
 whether the accused person had a reasonable belief about
the fact that it was necessary for them to act the way they
did, and
 whether the force they used was a reasonable response in
the circumstances.
Francis v Todd [2011] WASC 185
Facts: appellant charged for unlawful wounding. Appellant had drank
complainant’s drink without asking. Complainant noticed and after an angry
exchange, punched the appellant. More verbal exchanges happened and the
complainant headbutted the appellant. Eventually the appellant came up to
the complainant and smashed a glass into his face, which wounded him.
Held: allowed ground of appeal for self-defence miscarriage of justice
because the TJ applied the incorrect test: only focused on objective q of
reasonableness of appellant’s response, rather than the circumstances as the
appellant believed them to be.

QUALIFICATIONS TO THE DEFENCE OF SELF-DEFENCE
s.248(3) – where death results from excessive force
 partial defence to murder where the accused has used excessive force, where
the force used was not a reasonable response, but where the other
conditions of self-defence are present.
 Murder  manslaughter
Egitmen v SoWA [2016] WASCA 214
Facts: accused charged with murder by stabbing. The accused stabbed the
deceased, allegedly believing that the deceased would kill him. Accused
argued that the charge should be manslaughter as the act was done in
‘excessive’ self-defence.
Buss P
 [100] s.248(3) precludes the jury from concluding that the accused acted
in ‘complete’ self-defence pursuant to s.248(4), because the State has
negatived ‘complete’ self-defence in s.248(4)(b) by proving BRD that the
accused’s act that caused the other person’s death was not ‘a reasonable
response by [the accused] in the circumstances as [the accused] believes
them to be.



[105] it is open to the State to negative 'excessive' self‑defence, within s
248(3), by excluding beyond reasonable doubt any one of the three
alternative elements of 'complete' self‑defence, within s 248(4)

s.248(5)-(6) – no self defence against lawful acts
 s.4(5): self-defence not available for accused who assaults another if the
other person was acting lawfully
 s.4(6): makes the distinction between a ‘lawful’ act and an act for which a
person is ‘not criminally responsible’.
DEFENCE OF PROPERTY
 Generally, a person is permitted to use a greater degree of force in defence
of their residence, than in relation to other property – s.244, 251, 252
244. Home invasion, use of force to prevent etc.
1.
It is lawful for a person (the occupant) who is in peaceable possession
of a dwelling to use any force or do anything else that the occupant
believes, on reasonable grounds, to be necessary —
a.
to prevent a home invader from wrongfully entering the
dwelling or an associated place; or
b.
to cause a home invader who is wrongfully in the dwelling or on
or in an associated place to leave the dwelling or place; or
c.
to make effectual defence against violence used or threatened
in relation to a person by a home invader who is —
i. attempting to wrongfully enter the dwelling or an
associated place; or
ii. wrongfully in the dwelling or on or in an associated place;
or
d.
to prevent a home invader from committing, or make a home
invader stop committing, an offence in the dwelling or on or in
an associated place.
(1A) Despite subsection (1), it is not lawful for the occupant to use force that
is intended, or that is likely, to cause death to a home invader unless the
occupant believes, on reasonable grounds, that violence is being or is likely
to be used or is threatened in relation to a person by a home invader.
251. Movable property, use of force to resist taking of by trespasser etc.
It is lawful for any person who is in peaceable possession of any movable
property, and for any person acting by his authority, to use such force as is
reasonably necessary in order to resist the taking of such property by a
trespasser, or in order to retake it from a trespasser, provided that the force
used is not intended, and is not such as is likely, to cause death or grievous
bodily harm to the trespasser.
252. Movable property possessed with claim of right, use of force to defend
possession of
When a person is in peaceable possession of any movable property under a
claim of right, it is lawful for him, and for any person acting by his authority,
to use such force as is reasonably necessary in order to defend his possession
of the property, even against a person who is entitled by law to possession of
the property, provided that he does not do bodily harm to such other person.

SELF-DEFENCE
FULL ACQUITTAL

Goodwyn v SoWA [2013] WASCA 141

Accused (subjectively) believed harmful act
was necessary:
 Accused believed that his or her harmful
act was necessary to defence the accused
or another person from a harmful act
s.248(4)(a)

Accused’s harmful act is objectively reasonable
in accused’s mind
 Accused’s harmful act is an objectively
reasonable response
 In the circumstances as the accused
subjectively believed them to be s.248(4)(b)

Objective reasonable grounds for subjective
belief as to necessity of doing the harmful act
 There are objectively reasonable grounds
 For accused’s subjective belief that
 The harmful act was necessary to defend
accused/another person from a harmful act
 Including a harmful act that is not imminent
 s.248(4)(a) read with s.248(4)(c)

Objective reasonable grounds for subjective
belief as to the circumstances
 There are objectively reasonable grounds
 For accused’s subjective belief that
 The harmful act was necessary to defend
accused/another person from a harmful act
 Including a harmful act that is not imminent
 s.248(4)(a) read with s.248(4)(c)
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SECONDARY LIABILITY
Conspiracy is a crime
 S.558: Indictable offences
 S.560: Summary offences
 ^ penalties included

COMMON PURPOSE – s.8
1. Two or more persons form a common intention
to prosecute an unlawful purpose
2. Offence is committed
 Intention determined subjectively: Stuart v R

PROCURERS USING AN INNOCENT AGENT – s.7
1. Person procures another
2. To do or omit to do any act
3. Act or omission constitutes an offence
4. Procurer is liable as if they had done the act or
omission
5. Procurer may be charged with doing the act or
making the omission

PRINCIPALS – s.7
 Offence is committed
 Each of the following parties is deemed to have
taken part in the offence and may be charged:

EXECUTOR – s.7(a)
 Person actually does the act or makes the
omission which constitutes the offence

ENABLER – s.7(b)
 Does or omits to do any act for the purpose
of enabling or aiding another person to
commit the offence

AIDER– s.7(c)
 Every person who aids another person in
committing the offence

EXTENDED LIABILITY – s.8+9
s.8
 whether two or more persons have formed a common
intention to prosecute an unlawful purpose, and if so;
 Offence is of such a nature that its commission was a
probable consequence of the prosecution of the
unlawful purpose (extended liability beyond s.7): Gillard
v R (2003) 78 ALJR 64
o Objective test: Brennan v R, Hind v Harwood

WITHDRAWAL – s.8(2)
Person does not commit an offence if they:
 Withdrew from the prosecution of the unlawful
purpose; and
 By words or conduct communicated the
withdrawal to the other people with the
common intention; and
 Took all reasonable steps to prevent the
commission of the offence

s.9: extension of a counsellor’s criminal responsibility
1. Person counsels another to commit an offence
2. An offence is committed
3. It is immaterial whether the offence committed:
a. Is the same or different to that counselled; or
b. Is committed in the same or different way to that
counselled
4. Acts constituting the offence committed are a probable
consequence of the counselling
5. Counsellor is deemed to have committed the offence
actually committed

COUNSELLOR – s.7(d)
 Any person who counsels or procures any
other person to commit the offence
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